p "x * = * * * » * n 4 
C * - * 4 
= y - 40 - r «4 * <2 
” . Td N 1 I „ 
1 4 4 l * - 
„ 4% 
- = 
= id 4 
* — af 0 
LY 
CY 
« j - 
— - 
; 8 
k : - 4 „ 
* 
. 7 
* 
. 


Wo 13 4 „ 
- 5 A OF THE e | ; 
PROCEE DINGS, 
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COMMISSION in ERROR, 
In the CAUSE of 2 5 3 
Tuomas HARRISON, Eſquire, Chamber in of the City of 7 
i Tan : 
AGAINST 


JohN ALEXANDER, Gentleman, an Attorney of the Court of 
1 Bench, DE FE NDAN T. 


* 


Touching the Right of the City of 1 to oblige 1 a A 8 WM. 1 


Law, who practiſe Conveyancing within the ſaid City, to be free of 
the Scrivener's Company: 45 . 


WHE REIN 5 SE 


* 


The Juriſdiction of the ſuperior and inferior Courts, the Privilege of Attornies 
at Law therein, and allo the Hiſtory and Validity of Bye-laws, are learnedly ” 
diſcuſſed, and fully aſcertained, by the moſt eminent Lawyers in WEsT- | 


MINSTER-HALL. 4 
| 2 


7 


"_ 


Publiſhed from a Manuſcript Copy, taken by an able Hand. 
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PREFACE. 


HAD the Honour of receiving a correct Manuſcript Copy 
of theſe Proceedings, from the Hands of a very learned Law- 
ver, and who was principally concerned in the Direction and 
Management of the Cauſe to which they relate: They were put 
into my Hands with this expreſs Injunction; “ I deſire you 
« will not publiſh them in my Life- time.. I promiſed him 
(though I confeſs moſt untoillingiy) that T would not, and did 
accordingly religiouſly perform my Promiſe. My worthy 
Friend being lately deceaſed, I now think 9. at full D 
to offer them to the Profeſſion. 

The Inhibition to make theſe Proceedings public ſeems to 
me very remarkable, particularly as it was the Requeſt of a 
Lawyer; for to this Inclination of concealing the Proceedings of 
Courts of Juſtice from public View, are chiefly, if not ſolely, 
owing © many of the haſty indigeſted Things called Reports of 
adjudged Caſes, not. deſerving the Name of tolerable Abridge- 
ments, ſtuffed, as they frequently are, with bbiter Opinions of 
Judges upon the Breaking of a Caſe, which probably never 
proceeded beyond one ſlight Argument. Theſe Things, and 
others of the like Kind, meer Fragments of Learning, the 
Rummage of dead Men's Papers, or the firſt Eſſays of young 
Authors, haye been the Bane and Scandal of the Law, conſi- 
a dered 
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11 
dered as a Science founded on Principle *, and that depend-- 
eth on the Precedents and Examples of former Times . 
They burden the Memory, or poſſibly, may ſwell the Com- 
mon Place; but not entering with due Preciſion into the Merits 
of the Queſtion,. they leave the Judgment uninformed, and: 
furniſh Materials for endleſs Altercation. They are, if I may- 
be. allowed the Expreſſion, the Enes faturi. of the Profeſſion; 
they always bewilder the Reader, and frequently miſlead him.” 
« T have ina few Inſtances taken the Liberty of ſabjoining to 
the Report ſome Obſervations of my own, by Way of Proof. or 
Illuſtration, and ſometimes. of Cenſure : I make no Apology 
for this Freedom ; I wiſh the ableſt of our Reporters had more 
frequently taken the ſame.” . | 
Ido believe I may venture to ems. that all the Colles- 


tions of Reports (except Burrow's, Andrew's, and anonymous 
ones) are poſthumous Collections; and further, that none of 


them with the Allocatur of the Judges. (except thoſe of Peere 
Williams and Lord Raymond) are. ſo well Approved of as. thoſe 
unauthorized by ſach Altocatur. 

Burrow's Reports inconteſtably prove all that I-contend for, 
and much more; they were taken with Care in Court, and 
afterwards reviſed, with Judgment, at Leiſure. The Caſes are 
ſtated fully, the Arguments of Counſel fairly, the Opinions of 


the Judges, with their Reaſons, are reported with Perſpicuity, 


See Preface to Judge Foſter's Report, &c. 
+ See Judge Fo/ter's Report, &c. p. 294. 
See Preface to Judge Foſter's Report, &c, . 


e 
and at large; and though they are not uſhered into the World 
with an Allocatur, yet they have been cited with the higheſt 
Encomium by one of the preſent Chiefs, and received with 
equal Approbation in the firſt Judicature of theſe Kingdoms. 
Theſe are Honours which no Book, hitherto publiſhed in any 
Science, could ever before attain; though the Author's Dif- 
fidence never ſuffered him to expect ſuch diſtinguiſhed Marks 
of publie Eſteem, his Merit always intitled him to them. | . 
For © learned Men who have employed their Time in tranſ- 
mitting to Poſterity, with Accuracy, Preciſion, and true Judg- | 
ment, an Hiſtory of Caſes of Weight and Difficulty, falling 
within their own Experience, have been real Benefactors to the 
Public; and their Memory 1 is, and ever will be, treated with 
due“ Eſteem.” HK bor Ihe 3 
Theſe are the Advantages to be reaped from Reports pub- 
liſhed in the Life- time of the Collector, and in the Life-time 
of the judges and Counſel whoſe Opinions and Arguments are 
therein reported; and though ſuch be the Advantages, yet 
Printers, Bookſellers, and Publiſhers have been cenſured and 
proceeded againſt, as guilty of High Crimes, Contempts, and 
Miſdemeanours, by Courts of Juſtice, for preſuming to pub- 
A liſh their Proceedings; 3 howeyer I do give it as the Opinion of 
| : - he ableſt Lawyers in Wg Sminſter-Hall, that no Judge hath Au- 
' thority to prevent the Proceedings of the Courts being taken, 
nor to ſuppreſs the Publication of them, provided they be taken 
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and publiſhed: faithfully and accurately. But more of this Here- 
after. | | | 

The Attornies employed in managing their Defence againſt: 
the City Proſecution, conducted themſelves with much com 
mendable Prudence and Circumſpection in the Steps they 
wiſely took on that important Occaſion; and. though the 
Event did not anſwer their Wiſhes, yet their Proceedings will: 
perpetuate their Memories with Honour and Reſpe& among the 
Profeflion. And in order to their being Prepared in any future 
Attack from the City, the Gentlemen drew up a full, true, 
particular, and judicious State of their Caſe, on which they 


took the Opinions of the late Mr. Serjeant Poole, the preſent: 


Sir Fletcher Norton, and the late Mt. Williams; all Lawyers of 
the firſt Reputation for Abilities. The Caſe and Open were: 
conceived in the following Terms, vis. 


State of the Cas E, with the Opinion of 
Counſel thereon. 


The Chamberlain of London having, at the Inſtance of the 
Scrivener's Company, brought an Action of Debt in the Mayor's 
Court, London, grounded on the general Bye-law of the City 
for excluding Foreigners, to recover a Penalty of five Pounds 
ſuppoſed to be incurred by x Mr. John Alexander, for exerciſing 
the Art or Myſtery of a ras within the City, not being free 


thereof; and having declared i in the ſaid Action, Mr. Alexander. 
pleaded 


pleaded his Privilege as an Attorney of the Court of King's 
Bench, in Abatement of the Jutiſdiction of the Mayor 8. Court, 


in the ſaid Action. | 
To which Plea the Chamberlain ee * Mr. Pc 


Joined 1 in Demurrer; and the ſaid Demurrer bein g argued i in the 
Mayor' s Court, the Plea, was over-ruled, and Judgment of re- 
ſpondeas ouſter. was thereupon given againſt him; after which 
Mr. Alexander, by Advice of Counſel, refuſing to anſwer over, 
Judgment by il dicit was entered againſt him for the faid Debt: 
of five Pounds, and Coſts. prank, Se | 
Upon which Judgment Mr. Alexand. r ſued forth a ſpecial. 
Commiſſion of Errors, directed to certain Judges Delegate 
- therein named and the Record being brought before them, by Y : 
Writ of Error iſſued for that Purpoſe, the Defendant, aſſigned. = 
the general Errors ; and the Cauſe being“ argued before thoſe 
Judges, they have been pleaſed to affirm the Judgment given in 
the Mayor s Court; but the + Merits of the 18 have not 


: yet been tried, 
As this is the Caſe of the Body of Attornies, Who though- 

jealous of their Privileges, would at the ſame Time cautiouſly - 

avoid doing any Thin 8 e e ny Profeſſion and Cha- 

racter, . 1 | 
2 : The Favour or your Opinion i is deſired, whether Mr. Alex | 
1 ander ought to ſubmit to the judgment of Affirmance or not 2 | 
43 7 X if he ſhould do ſo, ani in Caſe wy Randes Action of the like 


„Ahe Subſtance of the ſeveral Arguments, and of the Judge Opinions, are the - 
Subject Matter of the following Sheets. 


See p, 179, in Notes, of the Report. 13125 
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Kind ſhould be brought againſt him, or any other Attorney, 
what Defence will be moſt adviſeable to be made therein, as 
well with reſpect to the Matter of Privilege, as with regard to 


the Merits of the Cauſe? And as the Handicraft or Buſineſs of 


a Scrivener is by no Means ſully underſtood, and as it is a novel 
Attempt to compel Attornies into the F reedom, will it be pru- 
dent or not for Mr. Alexander, in ſuch future Action, to bring 


a Bill in Equity for a Diſcovery relating to theſe Matters ? and 


who will be the proper and neceſſary Parties to be made De- X 
Tenflapts, to ſuch Bill? | 


O P J N a 


We think that in the preſent Action it is adviſeable for Mr. 
Alexander to ſubmit to the Judgment of Affirmance. In caſe "i 


any other Action brought upon this Bye-law, againſt Mr. 
Alexander, or any other Gentleman of the Profeſſion ; we re- 


commend it, and it is aur Advice to plead the like Plea of Pri- 


vilege in Abatement, in the Mayor's Court, but not to oppoſe 
that Court's giving Judgment of reſpondeas oufter ; and after 
the Chamberlain has obtained ſuch Judgment, then to plead the 
General Iſſue ip arder.to try the Merits. The Reaſon for re- 


commending this Method is, that if a ſpecial Verdict be found 


upon the Trial of the Iſſue, this Plea of Privilege, and the 


Judgment of reſpondeas oufter, may appear upon the Record ; 
that the Gentlemen of the Profeſſion may. not be precluded 


from entering into the Queſtion of Privilege, if it ſhall be. 
thought adviſeable. We think it may be of Service for Mr. 


Alexander, 
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logy to the Reader for this Publication. 


3 ll I 


Alexander, in a future Action, to bring a Bill in Equity for a 


Diſcovery of the Bye-laws of the Scrivener's Company, and of 


ſuch other Matters as may tend to ſhew what was formerly un- 
derſtood to be the proper Buſineſs or Profeſſion of a Scrivener : 
The Chamberlain, the Company of Scriveners, and Mr. Ben- 
bam their Clerk, thould be made Defendants to the Bill. 
D. Poole, 
Fl. Norton, 
E. Williams. 


Mr. Juſtice Denj/on*, in delivering his Opinion in this 
Cauſe, was pleaſed to declare, that * the Queſtion therein 
« had been more frequently argued by great Variety + of 


40 Counſel retained in the Cauſe, than any Caſe that had fallen 


e within his Remembrance.” After this Declaration of ſo able 
a Lawyer, I preſume it will be unneceſſary to make any Apo- 

As ſome of the Lawyers, whoſe Arguments I have preſumed 
to republ; in the following Sheets, may be deſirous of being 


made acquainted with my Reaſons for giving them to the Pub- 


lic, without having previouſly obtained their Permiſſion ſo to- 
do; I will proceed to juſtify myſelf to the Reader. 


I apprehend, that as well the Opinions of the Judges, as s the 
Arguments of the Counſel, when once delivered in a Court of 


Juſtice, become the Property of the Public, and that not by. 


* See p. 178. of the Report: - | | 
+ Not a greater Number, for innumerable Inſtances occur to the contrary but 


we do not recolle& any Caſe being oftener argued. 


Way- 
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Way of Gift, but by Way of Purchoſe; they being amply: a 


for by Salary, Perquiſites, and Fees. 
There can be no Doubt, becauſe it is every Day's Expe- 


- 


rience, that you may by the Proceedings of any Court of J 


rice; if ſo, may I not diſpoſe of my own Property as I pleaſe ? 


may I not as lawfully fell as buy ? 
I apprehend, that no Judge is authorized by Law to order a 


Perſon to deſiſt from taking dovn a Trial ! in a Court of Juſtice, 


much leſs to threaten ſuch Perſon with Impriſonment, as guilty 


of a Contempt of the Court ; and I am further of Opinion, that 


if the Court was to commit ſuch Perſon for a Suppoſed Contempt 


(for it is nothing more) that ſuch Commitment would, on a 
proper Application, be deemed arbitrary and illegal, as tending 
to ſubvert the original Inſtitution of Courts of Juſtice, in. 


which the Proceedings ought to be had openly, in order that 


they may be known by all Men. 


I muſt needs confeſs that you | republiſh iſp the Proceedings of a 


Court of Juſtice in one Reſpect at your Peril, for you are ob- 


liged, at the Hazard of a Contempt of the Court, to deliver 
them to the Public as you received them from the Court; but 
I would not be underſtood by this, that they are to be given 
literally, but only ſubfantially the fame, becauſe otherwife 


ſome Arguments might prove rather Lampoons (as I heard a 


Judge once expreſs himſelf) than Encomiums on the Speakers. 
The Reader therefore will find, not the Tenor but the Pur port 
of the Arguments, in the ollowing Report. 


As 


L iX J 


As a Paſſage in the Preface juſt now quoted, moſt fully and 
moſt aptly expteſſes my Thoughts on this Occaſion, and as they 
will certainly prove much more agreeable to thoſe Readers, who 
happen to be more converſant in Politeneſ than in Law, in 
the Words of the learned Judge, than in my own; I beg: 
leave to trouble him with a Tranſcript of them in this Place: 

« In reporting the Arguments of Counſel or the Opinions 

of the Judges, I have not ſcrupulouſly followed the Stile and 
Method of the Speaker; I hope however the Reader will do 
me the Juſtice to believe, that the Subſtance of what was deli- 
vered is faithfully reported; but for the moſt Part in my, own 
Words: Every Defect therefore, i in point of Method or Expreſ- 
ſion, which the Reader will meet with, I alone am anſwerable 
for; though I flatter myſelf the learned Gentlemen, whoſe Sen- 
timents I have delivered in my own Stile and Method, will 
not often find themſelves or their Characters greatly Nen 
in that Reſpe&.” 

To what hath been n faid in Favour of theſs Sort of 
Publications, we may add, that Manuſcript Caſes are extremely 
liable to be deſtroyed by Fire; that by ſuch an Accident many 
very valuable Manuſcripts were actually loſt ſome few Years 
ago in Lincoln's Inn; and had not ſome of them been previouſly 

| printed and publiſhed, the Loſs might have been of the utmoſt 
Conſequence. Beſides, when Caſes are cited from Manuſcript 
Notes, and thoſe Notes materially differ, as they often do, which 
of them are to be eſteemed Authority ? 5 
Almoſt every Lawyer, I ſuppoſe, hath heard, that there are 


ſome MnO of the late L. C. J. Hale in Lincoln's Inn 
b Library, 
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Ii Library, and of other juridical Writers in the ſame Library, iN 
| | and elſewhere: Yet who ever heard them cited in a Court 1 
Si}; n To 
Bt 4 


0 of Juſtice? Individuals indeed may have been benefited by 4 
| them; of what Service however have they been to the Pro- 1 


- 3 0 * 
—— 8 


I! feſſion in general? But in order to make them ſo in future; 1 
let them be inſpected by Perſons of legal Knowledge and . | 4 
Judgment, that ſuch as ſhall be thought worthy Publication b 
may be forthwith printed, and the Manuſcript Copies remain- 
| | where they are now reſpectively enn to be wonfned as 


Occaſion may require. 
The learned Judge, in the Preface ihe cited, ſays, he was 1 
unwilling that the Manuſcript of Judges Tracy and Denton | 7 
|! ſhould be 20H loſt to the Public, and hath therefore tranſcribed 1 
} them in his Report ; from which I infer, that his Lordſhip ſo- 
far from thinking it the leaſt criminal to print and publiſh the 
Arguments and Opinions of Lawyers, that he looked upon it as 
[|| a meritorious Act, and as the only Means to prevent their 
| being wholly loſt to the Public. 


Fa, 
DF; 
* J 
1 p 1 
. » * 
- * ” 
1 A 4 1 
qi | 7 « N 
r * 
* 
1 F _- 
1 4 ; Nr 4 
: 'T if 2 1 
[| 5 J 12 
110 | Hs 
| : i IS 9852 
$3 n 
1 2 
it 3 
F 2 8 * 
1 
1 I 4 
5 
| 4 ve) be 
: 2 
| 1 3 
+ N » 
+ = 
ET 3 ” 


B. 
Baker v. Lenthall, 140. 
Bland v. Moſtly, 206. 
*Bodwich v. Fennel, 3 1. 48. 49. 51. 
89. 95. 94. 95. 96. 116. 142. 
143. 145. 156. 174. 184. 185. 
226. 230. 
Bower & Ur v. os 43. 
*Brown v. Beſt, 206. 


*Colcheſter Corporation v. Simpſon, 
158, 
Croſſe's Caſe, 42. X 
D. 


Denton v. Harriſon, 43. 
Devered v. Ratcliff, 207. 


* F/herington and Chogey, 184. 
Foſter's (Dr.) Caſe, 19. 20. 59. 
Hadley v. Gale, 205. 


Hart's Caſe, 42. | 
Hill v. Harrington, 40, 


1 
NAMES of the CASES. 
: Thoſe marked thus “ are Mss. 
A. * FTolwich v. Hungerford, 31. 48. 
Lared's Caſe, 206. 49. 50. 90. 95. 116. 143. 144. 
Anderſon's, L. C. J. Caſe, 23. 145. 162. 168. 169. 174. 186. 
32. 85. 187. 193. 196, 197. 229. 
Anon. 43. | 
. nl, v. Wood, 31. Jack v. Green, 43. 
22 K. : 


King (The) v. Gibbs, 12. 


v. Moore, 11. 16. 58. 82.189, 
199. 225, 
| L 


Lodge's Caſe, 41. 76. 172. 205. 
London Chamberlain's Caſe, 232. 
v. Barnardiſton, 10. 68. 71. 
136. 188. 
v. G een, 132. 
v. Gro ſvenor, 77. 196. 200. 
v. Holditcb, 136. 
v. Wood, 99. 
London City's Caſe, 195. 
v. Barnardiſton, 132. 171. 
v. Gro ſvenor, 14. 51. 68, 
82. 86. 118. 170. 174. 
v. Vanacre, 136. 
v. Malſon, 28, 32. 189. 199. 
230. 
v. Wood, 8. 29. 51. 53. 54. 
73. 80. 81. 180. in Notes. 
183. 196. 197. 225. 226. 
231. | 
Marriot 8 


\ 
* 


| M. 
AMarriot's Caſe, 12. in Notes. 
Maſters v. Lewes, 207. 
Moreton v. Packman, 43. 
Mugartroid v. Law, 206. 

O. 


Offley & Johnſon's ow 44. 78. 
5 


Park v. Lock, 140. 
Pinſon v. Smale, 121. 
Player v. Archer, 13. 42. 70. 
Prowſe's Caſe, 34. 20g. 

R. 


Roberts v. Harnage, 227. 


Shoyle v. Taylor, 1 3. 
Soan and Mace, 43. 


Sterling's Caſe, 129. 
Stone's Caſe, 34. 198. 200. 205. 


Stradling v. Morgan, I7. 
T. 


Thatcher & Waller, 13. 170. 
Topſall, v. Ferrers, 207. 
Turbill's Cale, 34. 41. 76. 138. 


192. 197. 199. 208. 
W. 


 Waggoner's Caſe, 37. 65. 73. 98. 


162, 163. 174. 195. 232. 


*Wakeman v. Harriſon, 174. 
*Il aterman v. Harris, 50. 
Watſon v. Clerke, 43. 

Wheelar v. Welch, 43. 
Wilford v. Maſham, 44. 132. 


The Names of the learned Judges were, 5 


N Chief Baron Parker. . ;.. £-pcw: 


Mr. Juſtice Denon. 77 
Mr. Juſtice Foſter. 


Mr. Juſtice C/ve. 22 


Mr. Baron Legge. i . 


The Names of the Counſel were, : 


For the City. 
Mr. Ford. <4. 
Mr. Henley. 

Mr. Field. 36. 

Mr. Cox. 1/5: 


For the Attornies. 


Mr. Serjeant Poole. , 2 


Sir Fletcher Norton? JO, 
Mr. Williams. . gu, 


* The late Lord Chancellor, and preſent Earl of Narthington. 
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R E PO R T, Oc. 


Mr. Williams, tor the Plaintiff in Error. 


May it pleaſe your Lordſhips, 


HIS Cauſe of Sir Thomas Harriſon, Chamberlain of the 
City of London, and John Alexander, an Attorney of 


MST the King's Bench, comes before your Lordſhips, upon 


a Commiſſion of Error, to review the Proceedings of the in- 
ferior Court, and to correct. the Errors, if any ſhall be, found, 
and to do Juſtice to the Parties. | 

The Record ſets forth a Commiſſion directed to your Lord- 
ſhips, to examine the Record and Judgment, in a Plaint affirmed 
before the Mayer and Aldermen of London, by the Plaintiff 


below. 
The Record further ſets forth a Writ directed to the Mayor 
and Aldermen of London, to bring the Record before your Lord- 
ſhips, and your Lordſhips Precept to the Mayor and Aldermen, 
appointing a certain Day, to bring the Record into this Court, 
B and 
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and the Return of the Mayor and Aldermen, firſt praying a 
Reſpite of forty Days, to bring in the Record, and on the 
fortieth Day the Record appears, and: is certified to the fol- 
lowing Effect ; 

That on the twentieth Day of September, in the 7wwenty-fixth 
Year of the Reign, of his late Majeſty King George the Second, 
an original Bill of Debt was brou ght by the Plaintiffs, againſt the 
Defendant; and it ſets forth, that an Act of Common Council 
of the City of London was made, in the fourth Year of Queen 
Anne, whereby it was enacted, that no Perſon, not free of the City 
of London, ſhould uſe or exerciſe any Trade, Myſtery, or Handi- 


craft, within the ſaid City, on Pain of forfeiting five Pounds, for 
every Offence ; and it further enacts all the Penalties to be in- 


curred, ſhould be ſued for by Action of Debt, by and in the 
Name of the Chamberlain of London, in any of the Queen's 
Courts of Record, within the ſaid City; that notwithſtanding 
this Act, the Defendant did uſe and exerciſe the Art and Myſ- 
tery of a Scrivener, without being free of the City of London, 
whereby an Action hath accrued to the Plaintiff, againſt the 


Defendant for five Pounds, according to the Bye-law. 
The Record further ſtates, that the Defendant having ſaed 


out a Writ of Privilege, the Plaintiffs obtained a Procedendo 


thereon. 
The Record then ſtates, that on the /wenty-eighth Day of No- 


vember, the Defendant appeared and pleaded, that he is, and at 
the Time of the filing the Bill was, an Attorney of his Ma- 


jeſty's Court of King's Bench, at Weſtminſter, for the Proſecution 
| and 


E 


and Defence of Suits and Cauſes there; that he ind all the At- 


torneys of that Court, by a laudable and antient Cuſtom, Time 
out of Mind, uſed and approved, by the Privilege of that 


Court, ought not to be compelled to anſwer any where (ſave 


in the Court of King's Bench, to any Matter whatſoever, Pleas 


of Freehold, Felony, and Appeal, only excepted) ; and he prays 
Judgment, whether he ſhall be compelled, to anſwer the Plain- 
tiff, on this Plea, in the inferior Court? and he annexes his 


Writ of Privilege. 

The Plaintiff demurrs, and the Record ſtates, that on the ff 
Day of September, in the 7hirtieth Year of the Reign, of King 
George the Second, the Parties appeared, and Judgment was 
given in this Manner. Becauſe it appears to the Court, that 
the Defendant's Plea is not ſufficient to preclude the Court, from 
having Cognizance of the Plea aforeſaid, therefore it is conſider- 


ed, that the Defendant do further anſwer to the Bill aforeſaid, 


on the ſecond Day of December next ; then the Plaintiff appears, 


and the Defendant makes Default, and Judgment is given, 


that the Plaintiff do recover the Debt and Damages aforeſaid. 

Then the Record further ſtates a Day given by your Lord- 
ſhips, to the Defendant to aſſign Errors, that the Parties ap- 
peared, and the Defendant aſſigned Errors, as follows: 

FIRST, That the Plaintiff's Original Bill is inſufficient for 
the Plaintiff, to maintain the preſent Action. 

SECONDLY, That Judgment was given on the fr? Day of 


December, in the thirteenth Year of the preſent King *, That the 


* Then George the Second. 
B 2 Defendant's 
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Defendant's Plea was inſufficient to preclude the Court, from 
having Cognizance of the Action; whereas Judgment ought 


to have been given, that the Defendant's Plea was ſufficient to 


preclude the Court from having further Cognizance of that 
Action, and that they ought to have diſclaimed any further 


Proceedings therein. 1 
THIRDLY, That Judgment was given to recover the Debt 


and Damages, whereas no ſuch Judgment ought to be given. 

To this the Plaintiff below hath pleaded, in nulla eft erratum, 
and it now comes before your Lordſhips, to determine whether 
there is any Error in this Proceeding or not. 


Upon this State of the Record, your Lordſhips are vleaſed to 
obſerve, that this is an Action of, Debt, brought in the Mayor's 
Court, in the Name of the Chamberlain of London, againſt the 


Defendant, to recover the Penalty of a Bye-law, which Bye- 
law is, that no Perſon, not being free of the City, ſhall fol- 
low any Trade, Myſtery, or manual Occupation; and if they 
do follow any ſuch Trade, without being free of the City, they 
forfeit five Pounds for each Offence ; and, after two or three 


more Clauſes, comes in the following; “ all which Pains and. 


Penalties, ſhall and may be ſued for, in the Name of the Cham- 
berlain, in any of the Queen's Courts of Record, within the City 


of London.” The Defendant, as I mentioned. before, inſiſts, 


by way of Plea in Abatement, that as an Attorney of the Court 


of King's Bench, he is intitled to the Privilege of that Court, 
according to the antient Uſage and Cuſtom of that Court, 


which is, that he ought not to be compelled to anſwer elſe- 


where, than in that Court. The Judgment upon that is, that 
2 the 
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the Privilege of the Court of King's Bench does not extend to 
the preſent Caſe; and the general Queſtion before your Lord- 
ſhips is, Whether the Privilege of the Court of King's Bench 


does, or does not, extend to this Caſe ? 


Conſidering this in the Light of a general Queſtion, your 


Lordſhi ps will eaſily foreſee, that it muſt be of conſiderable Con- 


fequence, not only to the Gentleman for whom I am concerned, 
but to the whole Profeſſion of Attornies; not only to the At- 
tornies of the City of London, but to every Gentleman, who is an 
Attorney, in any Part of the Kingdom. 

The Conſequence of your Lordſhips Determination in Fa- 
vour of the Plaintiff, will be productive of bad Conſequences; as 
it will tend to ſhake the Authority of their Privilege and Fran- 
chiſe, which they have immemorially enjoyed, and which, till 
now, was never called in Queſtion. | 

As to your Lordſhips determining on the other Side, the 
Conſequence will be trifling; the only Queſtion is, Whether 
the Merits of this Cauſe ſhall be tried in a ſuperior Court, who- 
are unbiaſſed and unprejudiced in the Event of the Cauſe ;. or 


whether it ſhall be laid before an inferior Court, where the con- 


ſtituent Parts of the Court, the Judge and Jury, are intereſted 


in the Event of the Cauſe ? | 
In order to ſhew, that the Privilege of the Court of King's 


Bench does extend to the Caſe now before your Lordſhips, I 


| ſhall beg Leave to lay down theſe two general Rules, which I 


apprehend will not be controverted. 
I ſhall ſubmit to your Lordſhips, as a Principle | in this Caſe, 


that if the ſame Action or the ſame Remedy, that is now ſought 
againſt. 
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againſt Mr. Alexander, in the inferior Court, can be had in a 
ſuperior one, that in ſuch Caſe he will be intitled to the Privi- 
lege of the ſuperior Court. 1 


The ſecond Rule I ſhall lay down is, that though the ſame 


Remedy may not be had in the ſuperior Court, as in the infe- 
rior, yet if an adequate Remedy can be had in the ſuperior 
Court, ſo as there ſhall be no Failure of Juſtice, in that Caſe 
Mr. Alexander will be intitled to his Privilege. 


If an Action was brought in an inferior Court, within the 


City of London, upon a Conceffit folvere, and an Attorney ſued 
in that Court, he ſhall not have his Privilege, that being a 


particular Species of Action, which would not lie againſt the 
Defendant, in the ſuperior Court; but an Action upon the Caſe 
would lie againſt him, in the ſuperior Court, and in that Caſe 


there is no doubt, but he would be intitled to his Privilege ; be- | 


cauſe an adequate Remedy may be had in this Court, of which 


he is a Member, though that — 1 of Action will 


not lie there. 

An Action of Covenant upon any Writing or Agreement, 
without Seal, may be maintained in the City Courts, but not 
in any other Court, and there Privilege would not be allowed; 
but in the Caſe of a Conceſſit ſolvere, can there be a Doubt, 
but an Attorney would be intitled to Privilege ? becauſe an 
adequate Remedy may be had of him, by an Action upon the 
Caſe, in the ſuperior Court. Therefore, if I can maintain this 
Principle, that an adequate Remedy can be had in the ſu- 
perior Court, againſt the Defendant, he will be intitled to his 
Privilege, though the ſame Remedy cannot be had. 
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I ſhall now endeavour to maintain three general Propoſitions : 
IT ſhall firſt ſubmit it to your Lordſhips, that in this Caſe an 
Action may be maintained, in the Court of King's Bench, at the 
Suit of the Chamberlain of London, upon this Bye-law. 

If I ſhould fail in that, I ſhall endeavour to maintain, in the 
ſecond Place, that an adequate Remedy may be had againſt 
the Defendant, by an Action upon the Caſe, at the Suit of the 
Corporation ; if I ſhould fail in theſe two Points, I ſhall, in 
the third Place ſubmit, that the limiting this Action, by this. 
Bye-law, to be brought in the City Courts is bad, ſo far as it 
affects the Privilege now in Queſtion. . 

5 As to the firſt Point, that an Action may be maintained in 
the ſuperior Court, againſt the Defendant, upon the Bye-law, 
I muſt ſubmit it to your Lordſhips, that the Intent of this 
Bye-law was, not to. exclude the ſuperior Courts, in an Action 
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to be brought upon it, but to give the inferior Court a con- 
current Juriſdiction. | 
The Citizens of London are, by ſpecial Cuſtom, intitled to this 
f ſpecial Right, that no Perſon, but the Members of their own 
f Corporation, 1s. to exerciſe any Trade, or to. uſe any manual 
Occupation, within the City, without being free of the City. 
The Common Law gives them a Remedy to enforce that 
Cuſtom, by an Action on the Caſe, in the ſuperior Courts, 
5 againſt thoſe who invade that Franchiſe; the Reaſon ſeems to 
be this, that the Corporation in all Actions, however ſmall and 
trifling, were obliged to reſort to the ſuperior Court, to have 
Juſtice done them: As the Action was to be brought in the 
Name of the Corporation, it muſt be brought in the ſuperior 
Court; 


t 61 


Court; they could not ſue in an inferior Court, becanſe the 
Judges were their own Members; that was antecedent to this 
Bye-law, they then had no other Remedy, but an Action in the 
ſuperior Court, | 

To remedy the Inconvenience of being obliged to ſue in 
the ſuperior Court, they deviſed this Bye-law to bring the Ac- 
tion in the Name of their Chamberlain, their known Officer, 
to ſue for Rights of this Kind. | 

The Chamberlain, by the Rules of Law, could ſue in par- 
ticular Caſes, where it was of ſmall Conſequence, in the in- 
ferior Court; if of conſiderable Conſequence, he ſued in the ſu- 
perior Court: By this Bye-law, they give the inferior Court a 
Concurrent Juriſdiction with the ſuperior Court; before this, 
the inferior Court had no Juriſdiction at all, 

This appears to be one Intent, though it may not perhaps 
be the only Intent of the Bye-law. The words of the Bye- 


law are intirely conſiſtent with this Intent: The enacting 


Part of the Bye-law is in Words, a Repetition of the Cuſtom ; 
it is a Declaration that no Perſon, not being free of the City, 
and exerciſing, &c. or, whoever acts contrary to the Cuſtom of 
the City, ſhall forfeit the Sum of five Pounds; that they 
{hall not exerciſe any Trade, under the Penalty of five Pounds: 
Had the Bye-law ſtopped there, it would not have anſwered the 
Purpoſe; according to the Caſe of The City of London, v. Wood, 


in 12 Mod. 672, 674, 687. the Action mult have been brought 


in the ſuperior Court, in the Name of the Corporation, becauſe 


they were intitled to the Penalty. 
Therefore, 
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Therefore, in order to give the inferior Court a concurrent 
Juriſdiction, it goes on and ſays, All which Penalties and 
Forfeitures ſhall and may be ſued for by the Chamberlain in 
any of the Queen's Courts of Record, within the City of Lon- 


don.” Their Intent was to give the inferior Court a Juriſdiction 


which it had not before. 

As this was a new Action or new Remedy, and might be 
properly conſidered as only coming in lieu of the old one, 
it might be doubtful to the Makers of this Bye-law, whether 
the Action could be brought in the inferior Court; it was 
therefore proper for the Legiſlative Body of this City to obviate 
this Doubt, by declaring, that the Action might be brought 


in the Queen's Courts of Record, held within this City ; there 


can be no Reaſon aſſigned why the Corporation ſhould pur- 
poſely exclude themſelves from bringing an Action in a ſupe- 
rior Court. ä 

The Chamberlain, in whoſe Name the Action was * l 
was their own Officer, ſubject to their Orders, and compell- 
able to bring the Action in the fuperior Court, as they ſhould 
direct him. 

If they had 3 to Lo handles an exckifive Juriſ- 
diction, they would have done it more effectually by limiting 
the Penalty, inſtead of five Pounds, to four Pounds nineteen 
Shillings, then they would had an excluſive Juriſdiction. 

If the Makers of this Bye-law had intended to exclude the 
ſuperior Courts, can there be any Reaſon aſſigned why they did 


not expreſs that Intention clearly, by uſing negative Words ? 
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3 
if they had intended it, = would have uſed Words for that 
Purpoſe. 

To ſhew that they had no ſuch Intention, I ſhall ou leave 
to refer to the Sentiments of an able Gentleman, who was 
their Recorder, and at that Time well — with the 
Laws of the City. 

The Sentiments of Mr. Recorder 2 who had afterwards 
the Honour of being upon the Bench, are in 2 Sid. 178. pl. 10. 
The Chamberlain of London v. Barnardiſton. Objection was 
taken by Twiſden, for the Defendant, that the Courts of West- 
minſter-Hall are excluded from holding Pleas on theſe Bye- 


laws, which is againft Law; this was an Objection material 


for that Side of the Queſtion, on which Mr. Triſden argued, 
and material for the Gentleman on the other Side to deny. 
Mr. Wyld's Words were theſe, We in London do not do any 
Thing in Derogation of the Courts of Weęſiminſter- Hall, we 
never do it, nor can we do it.” Here is the Opinion of Mr. 
Myld, Recorder of London, that the Intent of the Bye-law was 
not to exclude the ſuperior Courts. | 

Whatever the Intent of it might be, I muſt ſubmit it to 
your Lordſhips, that by not uſing negative Words in this Bye- 


law, they have not excluded the ſuperior Courts; and there- 
fore that the Chamberlain of Zonden may bring an Action upon 


this Bye-Law in the ſuperior Courts in all Inſtances. 
If Tam wrong in this Propoſition, I ſhall, in the ſecond Place, 
ſubmit it to your Lordſhips, that, if an Action does not lie i in 


all Inſtances in the ſuperior Courts, yet that the Court of King's 


Bench ſhall have Juriſdiction in the preſent Inſtance, in reſpect 
to 
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to the ſpecial Privilege of the Defendant, and to — a 
Failure of juſtice. 

our Lordfhips obſerve, that the profent Action is an Ac- 
tion of Debt at common Law, a perſonal Action, and I beg 
Leave to ſubmit fo your Lordſhips this Rule, that the ſuperior 
Courts, either originally, or upon the Principle of Privilege, 
have Juriſdiction in all common Law perſonal Actions; which 
Juriſdiction remains in them, unleſs taken away by the expreſs 
negative Words of an Act of Parliament, or, in ſome Inſtances, 


by the King's Charter. 
The firſt Part of this Rule, that the U Courts have 


Juriſdiction, either upon the Principle of Privilege, or otherwiſe 


in all common Law — Actions, cannot be queſtioned at 


this Time. 
The ſecond Part of this Rule, that the Juriſdiction remains 


in them, unleſs taken away by the expreſs negative Words of 


an Act of Parliament, appears from ſome Fw which I beg 
Leave to lay before your Lordſhips. 

The King v. Moore, 2 Lev. Rep. 179. 2 Mod. 130. was an 
Information upon the Statute of 4 & 5 of Phil. & Mar. c. 8. 

By that Act, If any Perſon ſhall take or carry away any Male 
or Woman Child, unmarried, within the Age of ſixteen Years, 
againſt the Will of the Father or Mother of ſuch Child, they 
ſhall ſuffer Impriſonment for two Years, or pay ſuch Fine as 
ſhall be aſſeſſed by the Court of Star Chamber. And they have 
Power, by the Act of Parliament, by Information, or Indict- 


ment, to inflict the Penalties contained in the Act. 


C 2 | An 


- 


1 

An Information was exhibited, ſetting forth, that the De- 
fendant took A. B. who was a Virgin, unmarried, and poſ- 
ſeſſed her Goods, contrary to the Form of the Statute ; this was 
in the King's Bench. | 

There were three Objections in that Caſe ; the third was, that 
an Information lies not-in the King's Bench, for the Statute of 
Philip and Mary directs the Puniſhment to be in the Star Cham- 
ber, or before the Juſtices of Aſſize, by Fine and Impriſonment, 
therefore it lies not in the King's Bench by the Statute ;. and it 
cannot be maintained at the common Law, becauſe it ſays, 
© contrary to the Form of the Statute,” ed non allocatur ; for 
though it appoints it to be in the Star Chamber, &c. yet there 
are no negative Words, and the Court of King's Bench * have 
Juriſdiction ; they fined the Defendant 500 /. and the Fine was 
eſtreated. Cro. Car. 465. pl. 3. | 

Comb. 62. The King v. Gibbs, An Information upon the 
Statute of 5 Eliz. c. 4. for exerciſing the Trade of a Brewer, 
without ſerving an Apprenticeſhip, an Objection was made, 
that no Information lay in the King's Bench; for by 31 Eliz. 
c. 5. Sect. 7, it is enacted, that all Suits to be brought upon 
the 5 E/rz. c. 4. ſhall be ſued and proſecuted at the Quarter 
Seſſions, or at the Aſſizes for the County, or in the Leet, within 


Lord Chief Juſtice Holt ſaid, That, though by this Statute, Authority was 
given to the Star Chamber by Information, and to the Juſtices of Aſſize, by In- 
dictment, to determine the Offences, yet the Court of King's Bench was not ex- 
cluded ; and that ſo it had conſtantly been held ever ſince the making of that Law, 
4 Mod. 145. Marriot's Caſe. S. P. by Lord Chanc. Hardwicke. 2 Att. Rep 64. 
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which they ſhall happen, and not out of the County. The 
Court over-ruled the Objection. 
Cro. Fac. 178. pl. 17. Shoyle v. Taylor. An Information. 
in the Exchequer, upon 5 Els. c. 4. the ſame Objection was 
taken, and the Book ſays, that the Barons doubted, but after- 
wards held the Information was well brought i in the Exchequer; 
for though 31 Elis. ſays, that the Suit ſhall be brought in the 


Courts there mentioned, yet the Act of Parliament has no nega- 
tive Words, and not in any other Court. 


Your Lordſhips will pleaſe to obſerve, that this laſt Caſe was 
in the Exchequer, where it could only lie, upon the Principle, 
that the ſuperior Courts have Juriſdiction, where they are. not 


excluded. 


Thatcher & Waller, 2 75 53. by Stat. 33 Hen. 8 c. 


12. It is enacted, that all Treaſons, Murders, Sc . committed 


within the King's Palace, ſhould, for the Time to come, be 
determined before the Lord Steward of the King's Houſe- 
hold, and other the Officers. therein mentioned ; yet held that 
the Juriſdictien of the Court of King's Bench was not taken 
away, becauſe there were no negative Words. 

I have already mentioned a Caſe in 2 Sid. 178. pl. 10. In 
the ſame Book 121. Player v. Archer, is the Opinion of Lord 
Chief Juſtice Glyn, upon this Point. True (he fays) an Ac- | 
tion may he in London, and not be maintainable elſewhere, 


as upon a concęſſit ſolvere. But as to the ſpecial Manner of the 
Recovery of the Forfeiture, limited by the Bye-law, he held 


it to be idle and void ;. and that Debt lay i in Weſtminfter- Hall, 
to prevent a Failure of Juſtice. 


i 
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There was a Caſe that Happened about twelve Years ago, The 
City of London v. Groſvenor, in the Common Pleas. 

Debt, in the Sheriff's Court of London, againſt the Defendant 
Grofventr, for refuſing to take upon him the Office of Sheriff: 
By the Bye-law, it is enacted, that if any Perſon ſhall be 
elected Sheriff, and ſhall not take upon him the Office, he ſhall 
foffeit twenty Pounds, to be recovered by the Chamberlain, by 
Action of Debt, to be brought in any of the Courts within 
the City; it runs in the Words of the preſent Bye-law. The 
Cauſe was removed by Habeas Corpus into the Common Pleas ; 
and the Court delivered their Opinion. 


Lord Chief Juſtice Willis, ſaid, © I think we have Cog- 
nizance of the Cauſe ; the Courts of V eftminſter- Hall are not to 
be excluded from having Juriſdiction, unleſs by expreſs Words, 
even in an Act of Parliament. The only Doubt with me is, 
the Action being to be brought by the Chamberlain, who is 
a Stranger. But conſidering the Bye-law to have the Force of 
an Act of Parliament, the Chamberlain may ſue in the King's 
Bench.” And he was of Opinion, that the Juriſdiction was not 
taken a Way; it is not to be doubted, but the Chamberlain ad 
bring an Action upon this Bye-law. 

Mr. Juſtice Barnet was of the fame Opinion. 

Mr. Juſtice Abney delivered none. 

Upon that a Procedendo was awarded, that the Queſtion 
might come more ſolemnly to be determined, becauſe a Writ 
of Error lay before your Lordſhips, then in the Houſe of Lords; 
but they held that the Actien was maintainable in the ſupe- 
rior Court. 


The 


: E 


The Reaſon of this Rule, which I have endeavoured to lay 
down, 1s, that the Courts of We eſtminſter- Hall : ſo conſider that 
Right which every Man has to be ſued i in the ſuperior Courts, 
that they will not ſuffer it co be taken away, even by an Act 
of Parliament, by Intendment, or Implication, but only by ex- 


preſs negative Words. 
Lord Chief Juſtice Holt ſays, that there is as much Differ- 


ence between having a Man's Property determined i in an infe- 
rior and in a ſuperior Court, as living under the Government 
of a Vice-Ray and a King of England. 

Having ſubmitted this Propoſition to your Lordſhips, there 
are ſeveral Objections to it which are too material to be omitted, 


and therefore I ſhall take Notice of them. | 

In the firſt Place, it is objected, that the Rule only. holds 
where the ſuperior Court had an antecedent Juriſdiftion, which 
(fay they) they had not in the preſent Caſe. They contend 
that if an Act of Parliament creates a new Offence, and gives 
the Remedy to be recovered in, a particylar Court, that all 


other Courts are neceſſarily excluded. 
As by Stat. 3389. <3. F elonies, Ge. committed wich- 


in the King's Palace are triable before the Lord Steward, 

and a ſpecial Order of Trial is directed to be by the King's Ser- 
vants in his -Cheguer Roll. Yet, ſays my Lord Chief Juſ- 
tice Hale, for a Felony within the King' 8 Palace, if the Ning D 
Bench be ſitting in the fame County, the Proceeding may be 
in the King's Bench, this Statute being i in the affirmative. 2 H. 


H. P. C. 5. 3 
But 
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But where a Felony. is de novo crate, and with it a new 
ſpecial F orm of Proceeding, - as by Stat. 3 Hen. 7. c. 14. it is 
not triable in the King's Bench, nor in any other F. orm than i is 
limited by that Act. 14. 15. 4 n 
In §reſpect to this Objection, that this Rule only holds in 
Caſe where the Court had an antecedent Juriſdiction, the 
Queſtion will be, whether the Court of King's Bench had it in 
this Caſe? I muſt ſubmit it to your Lordſhips, that in many 
Lights the Court of King's Bench had, in this _ an antece- 
dent Juriſdiction, 

The Bye-law is only a new or additional Remedy to in- 
forct an old Right, or perhaps a new Penalty annexed to an 
old Offence, The old Offence was the diſpoſſeſſing the City 
of the Franchiſe, or an Invaſion of it; to puniſh that, the Law 
gives them an Action, as for a Tort, to recover Damages; this 


Bye- law does nothing more than annex a Penalty to the Breach 
of the Cuſtom. 


The King's Bench had undoubtedly an antecedent. Juriſdic- 
tion upon the old Right ; conſidering it in the one or in the 
other Light, I ſhould apprehend that there can be no Caſes 


cited to the contrary, and that nn they muſt have the 
new Remedy alſo. | 


If the Offence deſcribed in the Caſe of The King, V. Meare, 
was an Offence at common Law, then the Statute of 4 & 5 Phil. 
& Mar. c. 8. only annexes a new Penalty to a common Law 
Offence, and directs in what Court it ſhall be ſued for; in 
that Light it is a Caſe in Point upon this Occaſion ; if this Bye- 


law only annexes a Penalty to the old Offence, that Caſe, if 


it be Law, is in Point. . 
5 Though 


1 Y 


Though a particular Juriſdiction is created, yet the Court of 
King's Bench, if thete are no negative Words, is not to be 
excluded. | | | 

As to the latter Part of the Queſtion, that if an Act of Par- 
liament creates a new Offence, and gives a Remedy in a par- 
ticular Court, all other Courts are excluded. I agree with 

what is laid down by Lord Chief Juſtice Hale, that where an 

Act of Parliament creates a new Offence, and directs a new 
Form of Proceeding, ſuch as the ſuperior Courts cannot com- 
ply with, I admit in that Caſe they are excluded. But I ſub- 
mit it to your Lordſhips, that wherever the Remedy, given by 
the Act, is a common Law Remedy, whether it be by Action 
or Indictment, the ſuperior Court is not excluded. 

Agreeable to this is the Diſtinction in P/owd. Com. 201. 
Stradling v. Morgan. An Action againſt the Defendant, who 
was Bedel and Collector of ſeveral of the King's Manors, upon 
the Statute of 7 Edi. 6. c. 1. by which it is enacted ; that if 
any Perſon ſhall receive more. Money than their legal Fees, 
they ſhall forfeit, for every Penny ſo taken, fix Shillings and 
eight Pence. This was tried in „ Verdict for the 
Plaintiff. 5 

It was objected in Arreſt of Judgment, that the e 
had no Juriſdiction, that the Caſe was in. Wales, and that by 
Stat. 34 & 35 Hen: 8. c. 26. all Actions, founded upon any 
Statute, ſhall be ſued by original Writ, before the Juſtices at 
their Seflions. It was argued for the Defendant, that this Sta- 
tute directs the particular Place, Form, and Manner in which 
the Action 1s to be brought ; that to bring the Action in the 

D Excbeguer 
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Exchequer was directly againſt the Words of the Act; it was 
ſaid, that where an Act directs a particular Form of Proceeding, 
it cannot be brought in any other Court. 1d. 207. 

An Objection was taken by the Court, that where an Act of 
Parliament gives a Remedy, where there was none at common 
Law, and a Power to proceed in a different Manner than by 
the common Law, there can be no Remedy but in the Place, 
and in the Manner directed by the Act of Parliament. But 
vhere the Remedy given by the Act of Parliament is an Action 
of Debt, or any other common Law Action, by Conſtruction 
of Law, the Action may be brought in any of the King's Courts 
in Ve/minfter Hall; and thoſe Courts ſhall not be excluded of 
Juriſdiction, unleſs by expreſs Words. That Stat. 24 & 35 
Hen. 8. c. 25. rather intended to give the Juſtices in Wales 
Juriſdiction, and to be declaratory of that, than to take away 
the Juriſdiction of the ſuperior Courts, Lord R Baron: 
Saunders was of the ſame Opinion. 2d. ib. | 

I rely upon that, which is a ſolid eſſential Diſtinction, ne 
where an Act of Parliament creates a new Offence, and, accord- 
ing to the Words of Lord Chief Juſtice Hale, directs a ſpecial 
Form of Proceeding, ſuch as the ſuperior Courts cannot comply 
with, there the fuperior Courts are excluded of Juriſdiction; 
but where the Remedy is a common Law Remedy, a perſonal 
Action, or an Indictment, in that Caſe the ſaperior Courts are 
not to be excluded, but by expreſs Words: for, eo inſtante 
that an Action of Debt is given, the Juriſdiction of the ſuperior 
Courts attaches ; which will hold in the preſent Caſe, it being a 
common Law perſonal Action. 


5 


"A 
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Agreeable to this is a Caſe, cited by Lord Cake in Dr. Fo/- 


ter's Caſe, as reſolved on Argument 4 Hen. 7. 18 b. The 


Words of Lord Coe are, 
So when a Statute creates a new Law, and aſſigns certain 


Juſtices to execute it, though the Juſtices of the King's Bench 
are not expreſly authorized by the Act, yet they may execute 
it; as by Stat. 8 Hen. 6. c. 9. Power is given, to make Reſti- 
tution, to the Juſtices; and therefore Juſtices of Oyer and Ter- 
miner or Gaol-Delivery, Sc. ſhall not make Reſtitution : But 
if the Indictment be removed into the King's Bench, before the 
King, they ſhall award Reſtitution. 11 Rep. 65. a. It is a 
Proceeding upon an Indictment, which is known to the Courts 
of common Law. 

Another Objection to this Doctrine! is, That where an 163 
is brought upon a Statute, or a Bye- law; which muſt be taken 
together, if you will have a Remedy, you muſt take it in the 
Form preſcribed by the Act. 

To take it in the exact Manner and Form preſcribed by the 
Act is certainly not neceſſary. It is ſufficient if a Remedy can 


be had, a ſubſtantial, an effectual Remedy. 

For this Purpoſe your Lordſhips will find a Caſe in 2 Inſt. 
382. Rol. Abr. 536, pl. 5.537, pl. 3. It was upon Stat. Vęſim. 
2. 13 Edw. c. 11. which gives an Action of Debt againſt the 
Gaoler for an Eſcape, and preſcribes the Remedy by Way of 


Action of Debt. 
It is held, that no Action of Debt ay at the common Law. 


2 Inſt. 382. | 
It is made a Doubt, whether an Action of Debt, 55 Bill, could 


be maintained in the King's Bench, as the Statute directs it to 
28 D 
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be by original Writ; and a Caſe was cited where it did not. 
Pigꝛod. Com. 38. | 

It is held, that an Action upon this Statute ag the She- 
riff or Goaler, in the CAREY of the Marſhall, well lies. Rol. 
Abr. 536 pl. 5. 

So it does for ſuing againſt, stat. 2 ths 4. C. 11. It ſays, 
they ſhall ſue by Action upon the Caſe; but it does not there- 
fore follow, that they are abſolutely bound by the Act of Par- 
liament, to purſue it preciſely and exactly; for it ſufficeth that 
the Action be ſubſtantially the ſame. 

Your Lordſhips ſee that the Statute directs, the Proceeding 
ſhall be by original Writ; and yet the Court of King's Bench 
exerciſes Juriſdiction by Bill, dive 

It is further ſaid, that wherever the Proceeding is directed 
to be in a particular Court, it excludes all others. 

It is true, where an Act of Parliament fays, that the Pro- 
ceeding ſhall be in a Court of Record, that means the Courts of 
Record at Weſtmir/ter, and to exclude inferior Courts; but it 
is an eſtabliſhed Rule, that the ſuperior Courts are not to be ex- 


cluded by Implication or Intendment ; the inferior Courts may 


be excluded by Implication or Intendment, but the ſuperior - 


Courts cannot. ; 

That the Diſtinction I mentioned of the inferior Courts, is 
not in Excluſion of the ſuperior ones, appears from Dr. Foſter's 
Caſe, 11 Rep. 65. where the Power was to the Juſtices; and 
it was held not to exclude the Court of King's Bench. 


Suppoſing 
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Suppoſing I am wrong in this, and that an Action cannot 

be maintained in the Court of King's Bench, in a common Law 

Caſe, yet I muſt ſubmit 'to your Lordſhips, that, in the pre- 

ſent Caſe, an Action may be maintained in the King's Bench, 
to prevent a Failure of Juſtice. 


Lord Chief Baron Parker's Queſtion to Mr. Williams. 
Do you mean an Action upon the Bye-law ? 


Mr. Williams's Anſwer. 

I do, my Lord. = 

As the Defendant is an Attorney of the 3 Bench, he is 
intitled to the Privilege of that Court ; which i is, that he ſhall 
not be ſued in a common Law perſonal Action elſewhere than 
in the Court of King's Bench. 

The Privilege of the Court of King' s Bench 1s this, that the 
Members therep? ſhall not be ſued elſewhere than in that 
Court, except in ſome Inſtances, which I ſhall take Notice of 
by-and-by. 

This Privilege i is treated in the Law Books as a ſpecial Pri- 
vilege; it is conſidered in a different Light from the general 
Privilege which the Court has by a Perſon being in Cuſtodid 
Mareſcballi. 

The Diſtinction appears in Bro. * Tit. 88 pl. 
50. If one in Cuſtody of the Marſhal is ſued by Bill, Conuſance 
may be granted. 


„ 
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If a Clerk of the Court of King's Bench be ſued, by Bill 
there, for Land in a Juriſdiction which has Conuſans of-Pleas, 
yet they ſhall not have Conuſans of that, but the Defendant ſhall 
have his Privilege in the King's Bench; for otherwiſe he will be 
drawn into Attendance on inferior Courts. 2. Rol. Abr. 274. 
(F) pl. 3 
In . to ſhew that the fuperior Court may entertain an 
Action on the Bye-law, upon the Principle of Privilege, I 
ſhall beg Leave to take Notice of the different Privileges in the 


different Courts. 
It is well known that during the Nn Times, the Juriſ- 


diction veſted in Auld Regis, was diſtributed into the Wer great 
Courts in Męſiminſter- Hall. 
In the Exchequer they have juriſdicion i in Caſes relating to to 


the King's Revenue. 
The Common Pleas was the Court, for dfermining Pleas be- 


| tween Party and Party. 3 


The King's Bench had Juriſdiction of criminal Makters, 5 in the 
firſt Inſtance, and was the Court of Appeal from other Juriſ- 
ditions. 

The Chancery was the Court, o out t of which original Writs 


iſſued. 
There was an Act of Parliament made to PEW theſe Courts 


to their ſeveral Juriſdictions. 2 
Upon t the Inſtitution of theſe S each of them was not 
only inveſted with diſtin Branches of Juriſdiction, but like- 


wiſe with this ſpecial Privilege, that the Members in each 
Court 
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Court ſhould not be compelled to anſwer in any perſonal Ac- 
tion to be brought againft —_— but in their own. w 


Courts. 

This appears very me in Lord Anderſon s Cafe, 3 Leon. 
149. pl. 199. 

Anderſon, Chief Juſtice of the Common Phas, brought an Ac- 
tion of Treſpaſs, by Bill, for breaking his Houſe in Worcefter, 
againſt J. The Mayor and Commonalty come, and by their 
Charter demand Conuſans of Pleas. By the Award of the 
whole Court it ſhall not be granted, becauſe the Privilege of 
the Court, of which the Plaintiff is a principal Member, is 
more antient than the Patent; for the Juſtices, Clerks, and 
Attornies of this Court muſt be attendant upon the Court. 
This Privilege was given upon the Erection of the Court; and 


Judgment was, that they ſhould not have Conuſans. 


This Privilege is derived from the ſame Authority, that the 
Juriſdiction . Courts is — won and claimed by Grant 
to the Court. | 

Suppoſe an Act of Parliament mould create a new Duty, 
without ſpecifying in what Court the Duty ſhould be ſued 
for, as 2 & 3 Edw. 6. c. 13. which ſpecifies no Court; and. 
ſuch Action was to be brought againft an Attorney of the Ex- 
chequer; in what Court muſt the Action be brought? could it 


brought in the Exchequer ? It appears there are ſeveral legal 


Determinations that the gy: wh is confined to * of 
Revenue only. | | outs | 
Magna Charta ſays, that no Corti ber Pleas ſhall be held 1 in 


the Exchequer againſt the Form of the Great Charter. 


By 
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By the Statute, of Rutland, 10 Edw. no Pleas ſhall be held 
in the Exchequer, unleſs they are concerning the King and Mi- 
niſters, as appears by the Mirror; and 4 Inſt. 112. the Ex- 
chequer is a Court ſolely for the King's Revenue. There was 
a Prohibition to the Barons of the Exchequer, becauſe the Perſon 
ſuing was not an Officer of the Exchequer. 

Upon the Strength of theſe Authorities, I ſubmit it to your 
Lordſhips, that the Exchequer cannot be conſidered as a Court of 
original Juriſdiction, for the Trial of Actions between Party and 
Party; an Action againſt an Attorney of the Exchequer could 
not be brought in the Common Pleas, upon Stat. 2 & 3. Ed. 6. 


©: 13. becauſe no Attorney can be compelled to anſwer out of 


the Court in which he is an Attorney. | 

Therefore, as it cannot lie in the other . 1 the 
Exchequer could grant a Remedy, in ſuch Caſe there would 
be a Failure of Juſtice, and therefore the Exchequer holds Cog- 


nizance, as in 2 Inſt. 551. My Lord Cote, in treating upon 


a Paſſage out of Articuli ſuper Chartas, ſays, that though the 


Court of Exchequer is an antient Court of Record, touching 
the Revenue of the Crown, and for Recovery of Debts, and 


other Matters touching the Property of the Crown, yet in three 
Caſes they have Juriſdiction in perſonal Actions. 

'FissT, Where an Officer of the Court is one of the e 
in a perſonal Action, becauſe his Attendance in that Court is 


4 . 17 


neceſſary. d | | 
ee Any Perſon bs is accomptable, ps hs entered 
upon his Accompts, ſhall not be ſued in any other Court; 


and the Reaſon 1 is, becauſe this Act does not take away Privi- 
lege ; 


1 
lege; for then, if the Party privileged was ſued. in another 
Court, he ſhould not, in reſpect of his Privilege, be compelled 
to anſwer there; and therefore, leſt the Party be without Re- 
medy, he may ſue in the Exchequer; and ſo may, > 
 TairDLy, a Farmer to the King. 

Thus your Lordſhips ſee the Exchequer would be intitled 
to hold Pleas in Actions againſt the Officers of that Court, upon 
the Principle of Privilege ſolely, if it lies in that Caſe only, to 
prevent a Failure of Juſtice: And as an Attorney is not to anſwer 
otherwiſe, why ſhould it not extend to this Caſe ? 

The Privilege of the Court of King's Bench is, that an At- 
torney ſhall not be compelled to anſwer in any other Court, 
which has been fo determined in many Inſtances; why ſhould 
it not therefore in the preſent Caſe ? 

I muſt now ſubmit it to your Lordſhips, that the Remedy need 
not be in the exact preciſe Manner preſcribed by the Act of 
Parliament; if it be effectually and ſubſtantially the ſame, that is 
ſufficient; as in the Caſes in 2 Inſt. 302. and Rol. Abr. 536. 
pl. 5. 537-pl- 3. | 

There the Remedy was not exactly the ſame. . There the 
Act of Parliament ſaid by original Writ, and it was an Action 
of Debt by Bill: So here the Bye-law ſays, an Action of Debt; 
then why not an Action of Debt in the ſuperior Court? 

The Reaſon and Authorities, in reſpe& to the other great 
Courts in Weſtminſter- Hall, are equally ſtrong. 

Your Lordſhips obſerve, that all the other Courts do hold 
Juriſdiction upon the Principle of Privilege, different from their 
other Juriſdictions. 

E The 


* 

The Juriſdiction of the Court of Common Pleas is by original 
Writ out of Chancery; but if an Attorney is a Party, it retains a 
Priſdiction by Bill, which is different from the other Juriſdic- 
tions: So in the King s Bench between Party and Party. 

'The Court of Chancery is not a Court of common Law, but 
upon the ſingle Principle of Privilege. No Action of Debt will 
lie between Party and Party in the Petty Bag Office, unleſs upon 
the Principle of Privilege; thereſore I ſubmit it to your Lord- 
ſhips, that it may be allowed in the preſent Caſe. 

There will be no Failure of Juſtice, if the ſuperior Court will 
ſuffer the Action to be brought there. There are Inſtances in 
which it has been done. 

The firſt Inſtance, as appears by the Writ 1 Privilege, is in the 
Caſe of a Plea of Freehold. It muſt be founded upon an original 
Writ out of Chancery; the King s Bench cannot hold Cognizance 
of a Plea of Freehold; if they did, it would be Error. 

80 in a Caſe of a Plea of Felony, the Common Pleas has no 
Juriſdiction, becauſe it is founded neither upon Writ or 
Bill, and they cannot hold Cognizance of it: So in the Caſe 
of an Indictment ; ſo in that (which was relied on by the other 
Side) of a foreign Attachment; and the Cale of Contribution, 
where there are two Sureties, if one of them pays the Money, 
he may compel the other to pay his Part. Mo. 196.6 2 Leon. 
166. pl. 202. Poſt 44. 209, 210. 15 

Thceſe fall within the Diſtinction I nave endeavoured to PW 
hliſh, that they are ſpecial Forms of Proceeding, which the 
ſuperior Courts cannot comply with; and therefore, if the De- 
| ſendant 


1 
fendant was not obliged to anſwer elſewhere, there would be 


a Failure of Juſtice. 
They are ſo different from the Proceedings of the ſuperior 


Courts, that it would be impoſlible for them to comply with 


* 


that Form of Proceeding. 

To theſe I might add the Caſe of bringing an Action againſt 
a Feme- covert as a Feme-ſole Trader. In that Caſe an Attorney 
could not have his Privilege, becauſe it is a ſpecial Proceeding; 
the Plaintiff has ſeveral Advantages, he may take the Goods of 
the Wife in Execution. The Court of King's Bench knows 
nothing of any ſuch Law. | 

Theſe Caſes are different from the preſent, which is a com- 
mon Law Action; a Proceeding, ſuch as the ſuperior Courts 


can comply with, and do daily. 
To theſe I will add a Caſe in Lit. Rep. 304. the Caſe of the 


Oxford Letters Patent. 

King Hen. 8. by Letters patent, confirmed by Parliament, ; 
granted to the Univerſity of Oxford Cognuſance of Pleas in 
which a Scholar or Servant 'of a College ſhould be a Party, fo 
that the Juſtices of either Bench ſhould not intermeddle there 
with. An Attorney of the Common Pleas ſued a Scholar i in that 
Court upon an Action of Aſſault; the Court held, that the 
general Grant ſhould not extend to take away the ſpecial Pri- 
vilege of the ſuperior Court. 

A Clerk of the King's Bench was ſued in the inferior Court, 
for a Sum under five Pounds, per Jones Chief Juſtice! of the 
ny s Bench, a Writ of Privilege ſhall be allowed; for Stat. 


E 2 21 Fac. 
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21 Jac. c. 2 230% does not extend to deprive that Court of its Pri- 
vilege. Palm. 403. 

And if any Conſtruction can be put upon this AR, ſo as to 
ſave the ſpecial Privilege of an Attorney, that ſhall prevail. 

I ſubmit it to your Lordſhips, that a Conſtruction may be put 
upon the Bye- law, ſo as to give the inferior Court Juriſdiction. 
That may be done, and yet not exclude the 2 of the 


Court of King's Bench. 
If I ſhould be wrong on this Head, ad that an Action can- 


not be maintained in the Court of King's Bench in this Caſe ; I 
muſt then ſubmit it to your Lordſhips, that an adequate Re- 
medy may be had in the ſuperior Court, by an Action upon 
the Cuſtom, in the Name of the Corporation, in which the pre- 
ſent Queſtion may be determined, and the Sum now demanded 


recovered. 
In an Action to try a Queſtion, whether a Perſon ey exer- 


ciſe a Trade in Black Fryers, without being free of the City, 
there was a Verdict for the Plaintiff, and five Pounds Damages. 


The City of Landon v. Watſon. Eaſt. Term 8 Geo. 2. 

Under one Head of the Argument it was objected, that the- 
Bye-law veſted no Right in the Chamberlain ; and that he could 
not bring an Action upon the Cuſtom, and therefore could have 


na Remedy but upon the Bye-law. 
I apprehend, that by the Bye-law he has no new Right, he 


is only ſuing for the Corporation. An Action by the Corpora- 


» Intituled, © An Act for avoiding Delays cauſed by removing Actions and 


2 * Suits out of inferior Courts. 
tion: 
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( 29 J 
tion in their own Name, is an Action by them in the Name of 
their Officer, who recovers only for the Uſe of the Corporation. 

That the Remedy upon the Cuſtom, and upon the Bye-law, 
is the ſame, and not diſtin Remedies, appears from this, that 
if an Action is brought upon the Bye-law, and a Recovery 
upon it, there. cannot be a Moment's Doubt but ſuch a Re- 
covery would be a Bar to an Action upon the Cuſtom, only 
upon this Principle, that they are one and the ſame Right and 
Remedy, and not different Rights or Remedies. 

I ſhall endeayour to ſhew that this Bye-law does not create 
any new Right, either in reſpect to the Perſon who is to ſue, or 
in reſpect to what is to be recovered, the Penalty. 

In reſpe& to the Chamberlain, the Bye-law does not give 
the Penalty to the Chamberlain, the Words are, Upon Pain 
« to forfeit five Pounds,” without ſaying to whoſe Uſe ; there- 
fore according to the Caſe of The City of Londen v. Wood. ante 8. 
the Penalty belongs to the City. bat | 

An Action upon Stat. 2. & 3 Edw. 6. c. 13. for not ſetting 
out Tythes; which Act preſcribes, that no Perſon ſhall take 
away his Corn, Cc. without ſetting out the Tythes, upon 
Pain of forfeiting treble the Value; and an Information was 
brought againſt Yd by the Attorney General for the Forfeiture; 
upon Motion, the Court held, as. I have before-mentianed to 
your Lordſhips. Then are theſe Words, The Forfeiture: 
« ſhall be given to the Party aggrieved.” This is an additional: 


Law, and was made for the Benefit of the Party deprived of his. 


Tythes. 2 Inſt, 650. Co, Lit. 1.59. a. 
The: 
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The Bye-law here is an additional Law, and the Forfeiture 
belongs to the Party aggrieved. The City are the Parties that 
are here deprived of their Franchiie; they are intitled to the 
Penalty, as no mention is made to whoſe Uſe it ſhall go. 

The Bye-law goes on, and ſays, All and ſingular which 
« Penalties ſhall and may be ſued for in the Name of the Cham- 
« berlain.” Theſe Words give the City a Right to ſue in the 
Name of the Chamberlain, who is their known Treaſurer or 
Officer for the Receipt ef Debts, but they do not gain any new 
Right to the Penalty, the City never intended it. 

In ſome Caſes a Moiety i is given to the City, and a Moiety to 


the Informer; in ſome Caſes to the Chamberlain, Upon Pain 


of forfeiting to the Chamberlain five Pounds.” There, leſt the 
City ſhould be thought to give a beneficial Right to the Cham- 


berlain, they add the Words, to the Uſe of the ad and 


% Aldermen.” 

In all Caſes where it has been determined that the Forfeiture 
may be limited to be recovered in the Name of the Chamberlain, 
it has been upon this Principle, that the Chamberlain is the 
known: public Officer of the Corporation, ſuing for the Benefit 
of the Corporation, and not for his own. 

It isſaid in 5 Co. 63. b. that the Appointment of a Cham- 
berlain, being their public Officer for receiving Debts, was 
good and allowable by Law; but there is no Hint that the Ac- 
tion was brought for the Benefit of the Chamberlain, or to o give 
him any Part of the Forfeiture. 

In an Action by the Chamberlain of Briſtol, to recover the pe- 
nalty of a Bye- law given to the Corporation, and ordered to be 

ſued 
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ſued for by the Chamberlain ; it was objected, that the Plain- 
tiff was a Stranger to the Right, and therefore ought to be ſo 


to the Remedy. Lord Chief Juſtice Parker held it to be well 
brought ; for it is by the Officer of the Corporation, and he 
recovers for the Benefit of the Corporation. Holwich v. Hunger- 


ford. Hl. Term 3. Geo. 1. 
It was held that the Penalty of a Bye-law could not be given 
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7 to a common Informer, in an Action brought upon a Bye-law 
a of the City of London, limited to be recovered by a common 
Informer; becauſe a common Informer is a Stranger; but that 
71 it would have been good in the Caſe of the Chamberlain, be- : 
cauſe he is their common Officer. Bodwich v. Fennell. Mich. 
8 Term 21 Geo. 2. | | 

g Upon the Strength of theſe Caſes I muſt ſubmit it to your 


Lordſhips, that the Chamberlain here is only to be confidered 
as a menial Perſon ſuing in Right. and for the Benefit of the 
Corporation, and not for his own Benefit. 

In the next Place, the Bye-law does not give any new Right 
in reſpect to the Thing to be recovered. The Penalty, the 
Right to recover, are founded upon the Cuſtom, they ariſe 
from the Cuſtom. The Bye-law itſelf, if not warranted and | 
ſupported by the Cuſtom, is void. ſee 8 Co. 125. a4. 

In an Action upon the Cuſtom againſt the Defendant for 
the Breach of a Bye-law, the City may recover Damages ; the 
Bye-law only gives a Penalty in Lieu of Damages. In that 
Light the Penalty given by the Bye-Law is no new Right. 

The Cale of The Attorney General v. Wood. 1 Inſt. 159. a. 


was exactly the ſame; there was a Forfeiture in Lieu of Da- 
- mages, 


132 ] 
mages, which was held to go to the Party who had been diſ- 
poſſeſſed of his Property. 3 

The Corporation, in an Action upon che Cuſtom, may re- 
cover the ſame Damages as they ſeek to do upon the Bye-Law. 
as in the Caſe of The City of — v. Watſon. Eaſt. Term. 
8. Geo. 2. 

If they can do that, there is, 1 apprehend, no Failure of 
Juſtice in the preſent Caſe, becauſe the Party may have an ad- 
equate Remedy in the ſuperior Court; and if there is no Failure 
of Juſtice, the Conſequence will be, that the Attorney 1 is in- 
titled to his Privilege. 

I ſhall ſubmit it to your Lordſhips, upon the next Head of 
Fe that the Limitation in this Bye- law, that this Ac- 
tion is to be brought in the City Court, is bad, ſo far as it e | 


| the Privilege now in Queſtion. WW 
| It will depend upon conſidering the Right a. which the ſupe- 1 
| rior Courts have to this Privilege, and the Power of this and all | be 
8 other Corporations to make Bye-Laws. = 5 
| The Privilege claimed is this, that in an Action of Debt, i 
the Defendant ought not to be ſued elſewhere than in the Court We: 

of King's Bench. This Privilege is coeval with the Court, 1 

according to Lord Anderſon's Caſe, and was given by the 0 5 

Crown to the ſuperior Court, at the Time of its firſt Inſtitution. 4 

The Privilege, like the Juriſdiction of the Court, is claimed | ; Z 

by Preſcription ; it ſuppoſes a Grant, and is become a preſcrip- Os [mn 

tive Right. | 3 2 

With reſpect to the Power of this Corporation, or any other 3 

Corporation, in making Bye- laws, they muſt ſubſiſt either by 5 

| Charter „ g 2 

7 ps 
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Charter or Cuſtom. 5 Rep. 63. a. The Power of making Bye- 
laws in this, and in all other Corporations, muſt be founded, 
either upon Charter or upon Cuſtom, which has immemorially 
prevailed in ſuch Corporation. 8 Rep. 125. a. 

I apprehend that this Privilege cannot be taken away, either 
by Charter or by Cuſtom; if ſo, it cannot be taken away by 
a Bye-law, founded upon Charter or Cuſtom ; for the deriva- 
tive Power cannot be greater than, the Power from which it 
18 derived. 8 | 

That it cannot be teen en by Charter appears in 2 Bu tr. 
207, 208. and ſeveral other Authorities. 

All theſe ſhew, that where the King had granted Cognizance 
of Pleas, yet in that Caſe it did not take "ny the n of 
an Attorney. 6 

The Reaſon of this i is, 3 oy Privilege i 1s founded upon 
the King's Grant before the Time of Memory, and therefore 
the King cannot, by ſubſequent an derogate from his own 


Grant. | 
That this Privilege cannot be qidlove away by Cuſtom, 1s very 


clear : I muſt ſubmit it to-your Lordſhips, that if there was a 


Cuſtom for this Purpoſe (though there is none in London) it 
would be bad, becauſe this Privilege, now claimed, lies in Pre- 


fcription; and Cuſtom cannot be ſet up againſt Cuſtom or Pre- 


ſcription. 
If the Defendant has a Right w Preſcription not to be ſued 


but in the King's Bench, a Corporation cannot ſet up a Cuſtom, 
' that in an Action upon their Bye-law he ſhould be ſued in thetr 


/ IT Court 
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Court only. The Privilege of an Attorney cannot n 
by Cuſtom. | | 


Writ-of Privilege was granted to exempt one Stone from 
being Reeve to the Lord of a Manor, he being an Attorney of 
the Court of the King's Bench; and though it Was objected, 
that he was a Copyholder, and bound by Cuſtom to ſerve, as an- 
Incident to his Eſtate, yet the Court granted the Writ, ſaying, 

Vi that the Privilege of the Court was as ancient as the'Cuſtom of 
ö KB any Manor. Stone's Caſe. Lev. Rep. 26 5. Ventr. 16. 29. T. 
1 Raym. 179. 2 Keb. Rep. 477. pl. 8. 486. Pl. 28. 491. pl. 42. 
. 508. pl. 84. ſee Prouſeis Caſe. Cro. Car. 38g. pl. 22. 3 Keb. 
1 Rep. 509. pl. 60. 
| The Cuſtoms of London are denne by Act of . 
1 being conſiſtent with the Rules of Law. 5 Mod. 95. nor does 
Turbill's Caſe. Saund. 67. Sid. 362. pl. 6. 2 Keb. Rep. 346. 
| | pl. 24. Gilb. Hiſt. C. B. 209, 210. ] at all thew the contrary of 
| this Doctrine. The Caſe of a foreign Attachment is quite dif- 
1 : ferent from the preſent, that is a ſpecial Form of Proceeding, . 
1 which the ſuperior Court could not comply with; in that Caſe: 
t an Attorney never had any Privilege. | 

The City of London is not intitled, by Charter or -Ciaſftom; to- 


an exempt Juriſdiction. Comb. 282. 
Therefore they cannot give themſelves an exempt. Jurifdic- 


tion, by a Bye-law founded upon Charter or Cuſtom :: If they 
were to make a Bye-law, that in, all Actions in the City Courts 
no Privilege ſhould be allowed, it would be bad; if they can- 5 1 

not do it by an expreſs Bye- law, they cannot do it by a Bye- 1 
law that gives the Action. i 10 
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This will ſtill have the greater Weight, T hope, when your 


Lordſhips conſider, that if the City of London can give them- 
ſelves this Juriſdiction, every Corporation in England will do it, 


and they will give themſelves an excluſive Juriſdiction all over 


the Kingdom. 
Therefore I mult ſubmit it, that if this Bye- laws i is to be con- 


ſtrued to give an excluſive Juriſdiction to the inferior Court, 
that in that Reſpect it is bad, as not being ſupported either by 


Charter or Cuſtom; if ſo, the Action falls to the Ground, and 
both Judgments are erroneous. | 

I have ſubmitted to your n as a ſecond Point, that 
an adequate Remedy may be had againſt the Defendant i in the 
* s Bench. 

If both the firſt and ſecond Points are againſt me, then I have 
ſubmitted that this Bye-law, ſo far as reſpects the Privilege of 
the Defendant, is bad; and I hope we ſhall be intitled to your 
Lordſhips Judgment of Reverſal ex Debito Juſtitiæ. | 

But I am ſatisfied, that if your Lordſhips can exereiſe any 


diſcretionary, Power, it will be in gur Favour ; when. you find 
the Matter in Debate, concerning the Right of the Corporation, 
to be, whether that Right ſhall be tried in the inferior Court, 


where the Members of the Corporation are conſtituent Parts? 


-or whether it ſhall be tried in a ſuperior Court, unbiaſſed and 
diſintereſted, where they ean have all the Ju uſtice that they are 


intitled to? 
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Mr. Fiela, for the Defendant in Error. 


AM Councel in this Caſe, my Lords, for the Defendant iir 
Error. I ſhould be extremely ſorry to appear here, in the 
Light of an Advocate, againſt either the Privilege of the Courts 
of Weſtminſter-Hall, or of the Attornies and Practicers of thoſe 
Courts. No-body can have a greater Veneration for thoſe 
Courts, or for the PraQicers thereof, than I have; whatever 
their Intereſt may be in this Cauſe, I am perfectly ſatisfied that 
their only Deſire is that Right ſhould prevail. 
As to the City of London, it will not be wondered'at, if they 


ſhould wiſh to incorporate ſo conſiderable and ſo valuable a Body 


of Men into their Community. There has been a very re- 
markable Inſtance of it in a Gentleman *, who lately filled the 
Office of the higheſt Dignity in the City. | 
This is an Action upon a Bye- law, founded upon the Cuſ- 
tom of London, which is of the greateſt Conſequence to its 
Government, a Cuſtom for excluding F oreigners from exerciſing 
any Art, Myſtery, Occupation, or Handicraft Buſineſs within 
the City of London, not being free thereof. 
The Government of the City has always been eſteemed of 


the greateſt Conſequence to the Welfare of the Kingdom! in 


general. 


* We apprehend, that Mr. Field here alludes to that able and upright Magi- 


ſtrate Marſh Dickinſon, Eſq; Lord Mayor of London. 
It 


\ 
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It cannot be ſupported but by the public Companies, which 


conſiſt of Freemen of London; and I do not know, or ever heard 
of any Method, that the City has to ſupply it with Freemen, 
or to compel People into the Freedom thereof, but by this 
Cuſtom; by which it is declared, that no Perſon is intitled to 
the Freedom and Right of exerciſing Occupations, Arts, or 
Myſteries within the City, who is not free thereof. 

It is well known that a Bye-law for excluding Foreigners is 
not good, without a Cuſtom of that Kind to ſupport it. 

It is likewiſe well known that, the City of London has a Cuſ- 
tom of that Kind, and your Lordſhips, fitting here in Judgment 
in this Commiſſion of Error, will take Notice of a Cuſtom, 
which has been always allowed them, ſince Vaggoner's Caſe. 
[$ Rep. 12x. Bendl. 21. pl. 36.] down to this Day. 

In arguing this Caſe there has no Objection been made to 
the Validity of the Cuſtom, or to the Bye-law founded there- 
on, but with regard to Privilege; except in that Particular, I 
do not find any Objection to either. 

Neither was there any Exception taken to the Declaration in 
this Cauſe, or to any Part of the Pleadings; and therefore I 
ſhall conſider it now as admitted, that the Cuſtom and Bye- law 
are good, except as to Privilege; that the Declaration is good; 
that the Buſineſs of a Serivener is a Buſineſs within the Intent 
and Meaning of the Act of Common Council; and that the De- 
fendant Alexander has uſed and exerciſed the Art of a Scrivener, 
not being free of the City. 

Then the only Queſtion is, eher the Defendant, having 


broke the Bye-law, can be ſued in the City Courts for the Pe- 
nalty ? 


1 38 ] 
nalty? or whether he being an Attorney of the Court of King's 
Bench can plead his Privilege in Abatement of the Action to 
be brought in the City Courts? So that your Lordſhips ſee the 
Extenfiveneſs of the Queſtion with regard .to the City, as it 
will þe a total Exemption of all the Attornies from the Juriſ- 
diction of the City Courts, and from all Bye-laws, 

The Method I ſhall take in arguing this Caſe, will be to 
ſhew, that the Privilege of an Attorney is not to be allowed in 
any Caſe wherein the Plaintiff cannot maintain the ſame Ac- 
tion in the Court, wherein the Privilege prevails, and that, what 


Mr. Williams calls an adequate Remedy, cannot be had in the | a 
ſuperior Courts. 12 
il SeconDLY, That the Plaintiff cannot maintain an Action 7 
i | upon this Bye-law in the Court of King's Bench, and under 9 
| this Head I ſhall conſider the principal Objections made by the A 
| | Mr. Williams, which may be reduced to theſe : | 3 
Ml Pins r, That this Act of Common Council has not expreſly, 3 
| | and by negative Words, excluded the Court of King's Bench # 
Wi: from having Juriſdiction. That they have a concurrent Juriſ- in 
j | diction with the City Courts, and cannot be excluded without | 
Wl. negative Words. x 4 
l SECONDLY, That if the Act of Common tl has not 0 
| given the Court of King's Bench Juriſdiction, that that Court is ; 5 
| intitled to it on account of Privilege. 3 5 Fl 
1 And laſtly, I ſhall conſider his Objection, which affects the _—_— 
: | Validity of the Cuſtom, that if the Act impeaches the Privi- | 1 
6 | lege of a ſuperior Court, that then this Act of Common Coun- . 


cil is void, and contrary to law, as depriving the Court of 
King's Bench of their Juriſdiction, and the Attornies of that 
| Court 
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FW 1 
Court of their Privilege, which, it is inſiſted, the Legiſlators of 
the City have no Power to do. | ; 

As to the firſt, I ſhall conſider it as a general Propoſition, 
and ſhew, that the Privilege of the Attbrnies of the Courts of 
Weſtminſter-Halt is not to be allowed in any Caſe wherein the 
Plaintiff in the original Action cannot maintain the fame Ac- 
tion in the Court where the Privilege is claimed, which I 
muſt ſubmit, is very plain from the Nature of Privilege, and 
from the Authority of the Cafes: which have been determined 
upon this Point ; and thoſe Caſes all ſhew, that the genera] No- 
tion of an adequate Remedy in the ſuperior Coùrts was never 
thought of in this Caſe before. 

It appears by the Writ of Privilege, that the Privilege of an 
Attorney of any of the Courts of Moaſtminſter- Hall amounts to 
no more, in fact, than this, that it is a Proceſs for removing the 
Action in order to its being: tried there; the Conſequence muſt. 
be, that the Court, in which the Privilege is claimed, and into 
which the Action is received, muſt have Power to proceed in 
it, otherwiſe the Privilege of an Attorney, inſtead of being a 
Privilege to be ſued in his own Court only, will amount to a 
Privilege not to be ſued at all, which is abſurd. | 

The Words of the Writ are theſe, We therefore com- 
* mand and ſtrictly enjoin you, that you and every of you do 
wholly deſiſt from any Proceedings im the Bill aforeſaid, de- 
« claring to the ſaid Sir Thomas Harriſon, that he repair to 
our Court before us, there to ſeek for Juſtice in the Pre- 


«© miles.” 


c 


By 


L 40) 
By this it appears, that the inferior Court is not to deſiſt with- 8 
out declaring to Sir Thomas Harriſon that he may repair to the WV 
Court of King's Bench, there to ſeek for Juſtice in the Premiſes; 
how can they declare this in the Court of Kings Bench, in a 9 
Caſe where the King's Bench have no Juriſdiction? bf 
If he can have no Juſtice in the Court of King's Bench, it is 1 
an Abuſe of the Writ to ſend him thither, and to ſtop his Pro- 
ceedings in the City Court (where he has a plain Remedy) and 
contrary to Magna Charta, which ſays, nulli . nulli 
differemus Fuſtitiam. | 
As the Effect of the Writ is aoly to remove 1 Cauſe into 
«the ſuperior Court, I ſhall now proceed to ſhew ſome Autho- 
rities, by which it will appear, that in all Caſes where the 
Privilege is claimed, and wherever a Cauſe is attempted to be 
removed into a ſuperior Court, having Juriſdiction, by Habeas 
Corpus or otherwiſe, if the Court, into which the Cauſe is to be 
removed, .cannot proceed in it, the Privilege is never allowed, 
becauſe, if it was to be allowed, it would be a Suppreſſion of 
Juſtice. | 
On Hab. Corp. for removing the Body, together with the |. 
Cauſe, into the King's Bench, a Return was made, that in no 
Action whatſoever they ought to remove the. Cauſe out of 
London into any other Court. It was reſolved by the whole 
Court of King's Bench, that this Return was ill. Hull v. Har- 
rington. Calthr. 50, 51. But if the Cauſe be ſuch, that there 
would be a Failure of Juſtice in the King's Bench by removing 
the Cauſe, becauſe it was only an Action upon the Cuſtom of 


the City, then the returning the ſpecial Matter would be war- 
2 frantable; 
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rantable; but if it was an Action of Covenant without Spe- 
cialty, or any Action warranted by the Cuſtom only, then 
they ſhould not be removed, for if the King's Bench ſhould re- 
tain them, there would be a Failure of Juſtice; and the Judges 
of the King's Bench, in the Perſon of the King, do ſay, nulli 
negabimus, nulli vendemus, nulli differemus Fuſtitiam. id. 52, 53. 

This appeared to be an Action upon the Cuſtom, and MEI 
they granted a Procedendo. 

J ſubmit it to your Lordſhips, that it is ſupported by many 
Authorities, that this Action cannot be removed; and as to the 
particular Actions of a Concęſſit ſolvere, and a Covenant with- 
out Specialty, in which laſt Mr. Williums ſays, there is an 
adequate Remedy; and therefore inſiſts, that it may be re- 
moved without having Regard to Privilege, becauſe there is 
another Remedy: But he has cited no Authority. 

It is ſaid, in 2 Leon. 1 56. pl. 190. Lodge's Caſe, that the 
Privilege of an Attorney is allowable to a Garniſhee upon a 
foreign Attachment, and that the Privilege of the Courts of 
Weſtminſter-Hall ought not to be impeached by Cuſtom ; but 
there is a Caſe in Sid. 362. pl. 6. Saund. 67. 2 Keb. Rep. 346. 
pl. 24. Turbil's Caſe, wherein that Caſe of Lodge is conſidered ; 
and the whole Court upon Deliberation over-ruled that Caſe, 
and would not allow the Privilege, becauſe, ſay they, there is 
no Remedy upon a foreign Attachment but in London. And 
if a Man puts his Effects into the Hands of an Attorney his 
Creditors may be barred of any Remedy. 

On a. Certiorari, and the Cuſtom of foreign Attachments 


being returned, a Procedendo was granted for the ſame Reaſon 
_ as 


as above, becauſe the Party could not have the ſame Remedy 
in the ſuperior Court. Croſs's. Caſe. Rol. Rep. 268. pl. 42. And 
as to what has been ſaid, that the Privilege of an Attorney 
ought not to be impeached by Cuſtom, the Caſe of a Conceſſit- 
Jobvere is admitted to be ſuch a Caſe as the Privilege of an At- 
torney ought not to be allowed. - 

That an Action lies in London, and i in-no other Place, as in: 
the Caſe of a Conceſſit ſolvere, is a Saying of Lord Chief Juſtice- 
Glyn; 2 Sid. 121 in Player v. Archer, the Caſe was quoted by: 
the Gentleman on the other Side. 

Neuadigate, Chief Juſtice, When the Court of King's Bench 
cannot hold Plea for maintaining an Action, as in the Caſe of 
| calling a Woman Whore, there a Procedends ſhall. be awarded, 
' there being no Remedy to be had out of the City. And if you. 
5 can ſo argue our Caſe, there muſt. be a Procedendo, 2: Sid. 179. 
if and it appears, Lev. Rep. 16. Keb. Rep. 32. pl. 84. id. 40. in 
| the ſame Caſe, that a Procedendo.was awarded. It was an Ac- 
tion upon a Bye-law in the Name of the Chamberlain, 

ill That Caſe was exactly parallel to the preſent one. There 
was a Bye-law to ſue in the Name of the Chamberlain. It 
was an Action of Debt for a Penalty, and it was confined by: 
the Bye-law to the City Courts, and this Exception was taken,. 
and over-ruled. 


Lord Chiet Baron Parker's Queſtion to Mr. Williams. 
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Mr. Williams's Anſwer. 


My Lord, the Book ſtates that there were negative Words. 


Mr. Field's Argument, for the Defendant in Error, 


continued, 


My Lords, as an Action upon the Cuſtom is maintainable in 
the City only, no Privilege can be allowed ; becauſe, if it is al- 
lowed, the Party would loſe his Remedy, and the Right for 
which he had brought the Action; as to an Action for calling a 
Woman Whore, there is a Caſe in Cro. Car. 350. pl. 14. Hart's 
Caſe. Sty. 229. Denton v. Harriſon. that a Procedendo ſhould 
not be granted. After this it was ſo determined in 4 Co. 18. a. 
pl. 13. but it hath ſince been over-ruled by a Variety of ſubſe- 
quent Caſes, wherein it has been uniformly held, that a Pro- 
cedendo ſhould go. Mar. 107. pl. 184 Anon. Sty. 69, 70. Tzack 


v. Green. Bower & Ux. v. Cooper. Cro. Car. 486. pl. 11. 


Rol. Abr. 550. (A) pl. 1. Wheelar v. Welch. Lev. Rep. 116. 
T. Raym. 81. Keb. Rep. 578. pl. 40. Watſon v. Clerke. Carth. 
75. This I take now to be ſettled Law in other Caſes; as 
An Action againſt a Feme Covert Merchant ſole, removed 
by Hab. Corp. a Procedendo granted, becauſe they could not de- 
clare againſt her in the King's Bench as a Feme-ſole. Mod. 
Rep. 26. pl. 71. Anon. 2 Keb. Rep. 583. 7 122. Moreton v. 


Packman. Comb. 42. Soan & Mace. 


An Action of Debt for the Penalty of a Bye-law, againſt an 
Apothecary for ſelling unwholeſome Drugs, becauſe it is main- 


G 2 tainable 
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tainable in London only, a Procedenda was granted. Wilford v. 
Maſbam. Mo. 403. pl. 538. 

Fleetwood, Serjeant and Recorder of London, moved, that 
whereas there is a Cuſtam in London, that if ſeveral become 
bound in an Obligation as Sureties, if the Principal fails to pay 
the Money, ſo that one of the Sureties be ſued upon the Obli- 
gation, that he ſhall have a Writ of Contribution againſt the 
other Sureties; and he ſaid, that ſuch a Writ was brought in 
London, and is now removed into the Common Pleas, and 
prayed the Judges to remand it into London; for the Common 
Pleas cannot do Juſtice on the ſaid Cuſtom: And the Judges 
granted him his Requeſt. Mo. 1 36. | 

An Action of the ſame Kind removed into the King s Sod; 
and becauſe no Action lay but by the Cuſtom of London, the 
Cauſe was remanded, otherwiſe the Plaintiff would be without 
Remedy. Offley & Yobnſor s Caſe. 2 Leon. 166. pl. 202. 

Theſe Caſes ſhew the Principle for the. Truth of which I 
cite them, that no Action ſhall be removed into the Courts of. 
Wefiminſter- Hall, unleſs it can be tried in that Court into which. 
it is to be removed. | 

J hope they likewiſe ſhew this, that no. Action founded upon 
a Cuſtom of the City, and not otherwiſe maintainable, can be 
brought in the Courts of Weſtminſter- Hall, and that they can- 
not be brought elſe where than. in the Courts of the City. 

I ſhall mention a Caſe or two, which do not relate to the | 
Cuſtom of the City, i in which the Privilege was.not allowed. i 
If an Action be brought againſt two, one whereof is 2 Clerk in. 
Chancery who ought to have Privilege, yet if the Action can- 

| not. 


| 
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not be ſevered, the Clerk ſhall not have his Privilege, becauſe 
the other cannot be ſued in Chancery, and fo the Party would: 
be without Remedy, if it were granted to both. 2 Rol. Abr. 
274. (G) pl. 1. As in Debt againſt two, if one ſhould have 
had Privilege had he been alone, yet he ſhall not in this e 
becauſe the Duty is entire. 1d. pl. 2. 72 vs 

And, for the ſame Reaſon, if an Attorney of the mites 
Bench is ſued in the Common Pleas in a real Action, or in an 
Appeal of Murder, becauſe theſe Actions cannot be tried elſe- 
where than in the Courts wherein they are brought, and 
if Privilege ſhould be allowed, there would be a Failure $4 | 
Juſtice. See Gib. Hiſt. C. B. We... 

Hole Ch. Juſt. held, that a Certiorari could not be granted; | 
for not taking the Oaths, becauſe it would render Stat. 7 & 8 
W. z. c. 25. of no Effect, inaſmuch as the Party cannot be pro- 
ceeded againſt in the King's Bench. Salk. 145. pl. 1 

Upon the Whole, I hope, I have ſhewed, that wherever the 
Cauſe which is attempted to be removed can be. tried in the in- 
ferior Court, and cannot be tried i in the. ſuperior. Court, that it: 
ſhall not be removed. | 

As to the Notion, that nies tiert i is an . | rt the 
Privilege ſhall be allowed, though the. Action cannot be ſup- 
ported in the Court above, no Authority hath been cited; the 
Writ of Privilege directs Sir Thomas Harriſon to ſeek for Juſtice 
in the King's Bench, and I apprehend he cannot. have it there, 
ſome Diſtinctions have been hinted at by Mr. Williams. 

He allowed, that in the Caſe of a Covenant without Seal the 
Cauſe could not be removed; but! in the Caſe of a Conceſſit ol. 


vere, 


Chamberlain s Actions are not generally ſued for by the City, 
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vere, be ſaid, the Privilege would be allowed, becauſe. the 
Plaintiff might have another Remedy in Meſtminſter- Hall. We 


agree in the State of this Caſe, but differ in the Concluſion. 


He ſays,, that there might be another, Remedy, and therefore 
the Privilege ſhall be allowed. The Caſes J have cited ſhew. 
that Action 1s not removeable, becauſe. the Cauſe cannot be tried 
in the ſuperior Court. 

I haye cited Variety. of Caſes of Actions of Debt upon Pe- 
nalties on, Bye-laws where a Pracedendo Was, granted, becauſe 
the Courts, could not. proceed. 

There were two, Caſes in the Common, Pleas, cited by Mr. 
Juſtice Newdigate, in 2 Sid. 10 5. See Rol. Abr. 364. pl. 5. Sid. 
28 . pl. 18. 2 Reb. Rep. 27. pl. 57. 400. pl. 39: 501. pl. 64 
5 Mod. 447. T. Raym. 288. 324. Ventr. 196. 

The, ſeveral Caſes I bave mentioned all agree in this Diſtine- | 
tion, that if the Plaintiff be without a Remedy, a Procedends 
ſhall be granted. 

If there be any Diſtinction i in the 8 it does not hold in 
this Caſe of a Chamberlain's Action. ge | 

Mr. Williams ſays, that though this Action cannot be main- 
tained, the City may ſue upon the Cuſtorn, ſuppoſing that the 
Chamberlain cannot proceed i in an Action in his own Name i in 
the Courts above. | | 

I ſhall not now enter into a Litigation whether this is the 
only Remedy or not: But if an Action upon the Cuſtom is an 
adequate Remedy, why was the Bye- law made ? I ſhould i ima- 
gine, that when the City made the Bye-law it was to give them 
a better Remedy than they had upon the Cuſtom ; beſides theſe 


but 
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But by Fteetnen who find themſelves injured by having their 
Franchiſe broke in upon by a Non- freeman uſurping their 
Right, and therefore they generally commence the Action in 
the Name of the Chamberlain, and give him Security for Coſts. 
But, taking it in that Light, an Action to be brought by the 
'Eity in the Courts of Meſtminſter-Hall, where the Expence is 
ſo great, will not be thought an adequate Remedy, where they 
might have it in the City Courts at a ſmall Expencte. 

I therefore hope I have ſhewn, that unleſs the Action can 
be proſecuted above in the JO Court, the bee in this 
Caſe ſhall-not be allowed. 

Ffhall therefore proceed to the keeond; Point, and ſhew that 
the Court of Kang' Bench — entertain ay 9— in 
this Caſe. | ron TH" 

FirsT, Becauſe the Act of Chinmob Council: gives the Pe- 
nalty, under particular Terms, to be ſued * in a particular 
Manner, and in the City Court only. . 

SECONDLY, Becauſe it directs the Penalty to be ſued ee 
only in the City Courts, excluſive of all other Courts, but alſo in 
the Name of the Chamberlain, who cannot ſue for a AP 5 
the Courts of Meſiminſter-Hall. 

As to the firſt Point, as this is an Action given W 
Terms to be ſued for in the City Courts, and in the particular 
Manner therein mentioned, this excludes all other Courts and 
Juriſdictions. The Penalty is a new Gift, and may be limited 

as they pleaſe, cujus &ft dare, ejus e diſponere.. 

The legiſlative Power, which gave the Penalty, may limit 


where it ſhall be ſued for. That it is ſo, appears from the 
3 5 Words 


brought originally in the Court of King's Bench. 
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Words of the Act of Common Council: «All which ſaid Pe- 
* nalties ſhall and may be ſued for in the Name of the Cham- 
4 berlain in any of the Courts of Record in the City.“ 


- How is that to be underſtood, that the Courts of Weſtminſter- 
Hall ſhall have a concutrent Juriſdiction ? It is, in fact, ſay- 


ing, that the City Courts and the Courts of We e dee 


are the ſame. | 
SECONDLY, As it is to be in the Nate of the Chamberlain, 
who cannot maintain an Action any where but in the City 
Courts, the Privilege ought not to be allowed. 
The Gentleman on the other Side ſays, that it is not diſputed 


\Fince a late Caſe, but that an Action lies in the Courts of 


Weſtminſter- Hall for this Penalty, in the Name of the Cham 
berlain ; I will not pretend to ſay, that ſome Expreſſions of 
that Kind have not of late fallen from the Courts there, but I 


hope I ſhall be permitted to conſider that Queſtion more fully : 
I do not know that they have ſaid ſo; I do not preſume to ſay 
that they have not, but there has been no Determination. 


If ſuch an Action can be brought in Feſtminſter-Hall, the 
Gentleman on the other Side muſt ſhew it; I call upon him to 
do it: I venture to ſay that he cannot produce a ſingle Inſtance, 


even from the firſt Foundation of Vgſiminſter-Hall to this Time, 
of an Action of this Kind having been proceeded in, either upon 
an Habeas Corpus, or a Writ of Privilege, in Weſtminſter-Hall. 


The only Caſes cited by the Gentleman were, Hil. 3 Geo. 
Holtich v. Hungerford. Mich. 21. Geo, 2. Bodwich v. Fennell. 
I apprehend, that neither of theſe Caſes were upon Actions 


Mr. | 


\ 
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Mr. Juſtice Foſter *. 
againſt Hungerford, for the Penalty of a Bye-law, for not taking 
_ ia the Office of Sheriff, and Hungerford ſubmitted to it. 


Mr. Jufti ce Deni zen. 


I I do not * that it was confined to any Court there; I be- 
lieve it was not. The only Doubt was, whether the Action was 
maintainable in the Name of the Chamberlain? My Apprehen- 
ſions of this Caſe is, that it is not originally brought in the 
King's Bench, but in the Corporation Court, and removed into 


the n Bench by Writ of Error; I ſpeak under Correction. 


| Mer. Tuſtice Foſter. \ 


I believe Holwich's Cauſe was brought in the King's Bench, 


becauſe the City of Bez to] never did prefume to make a Bye-law 
for Recovety of a ann in their own Court. : 


Lord Chief De Parker. 


I ſhould be glad to have the Rolls of the Court of King's Bench 
ſearchetl, to ſee whether there ever was any final Judgment in it. 


2) 


Mr. Field" 8 Argument continued, 


a y Lords, that Caſe of Bodwich v. Fennell was upon a Writ 
of f Ef 0 on a Judgment in the Borough Court of the Devizces, 


* This Judge was Recorder of Briſtol. | 
H upon 


F it ego i] 
upon a Bye-law, which was founded on a Cuſtom, and it was. 
for exerciſing a Trade there, not being free; the Action was. 
brought, and fo directed by the Court, in the Name of a com- 
mon Informer; and all they determined in that Caſe, as to the 
preſent Queſtion, was, that though the Chamberlain might 
bring this Action, as being the cuſtomary, Officer for that Pur- 
poſe, a common Informer could not; but, 1 believe, it was no 
Part of the Judgment, that the Chamberlain, or the Corpora- 
tion, could 5 er this Aae! in Hl Court of * Ss 
Bench. | 51 
There is likewiſe the Caſe of Waterman v. Harris. Hil. 

29 Geo. 2. which was likewiſe-upon a'Writ- of Error, upon a 
Judgment given in Morcgſter, in an Action on a Bye- aw, for a 


Penalty in the Name of the Chamberlain; and there, amongſt 
other Objections, one was, that the Action was not well brought 


in the Name of the Chamberlain. ll 8 
The Objection was over- ruled, upon the Aube of Hol: 
wich v. Hungerford, and the Judgment: Was: affirmed. Theſe 
are all the Caſes I have met with on this Point: 

They prove that an Action may be brought in the Corporation: 


Court, in the Name of the Chamberlain; but they by no Means. 
prove, that they can originally be. braught in e Mn er 


Hall, or be removed thither, but by Writ of Error. 


the Corporation. 


Tam 


Mr. Williams has taken a great deal of Pains to ſhew, that 
the Chamberlain has no Intereſt i in the Penalty. He ſays, the 
Chamberlain takes no Intereſt by the Bye-law or Penalty, as 
he had none by the Cuſtom, for the Penalty is the * of 
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Lam not unwilling to admit this; the Caſes ſhew, that the 
Chamberlain is always conſidered as a Stranger to the Right. 

The Caſe of Bodiich v. Fennell ſhews, that the Action can- 
mot be given to a Stranger, unleſs it be to the Chamberlain, who 
is to ſue for it, as the Right of the Corporation. 

The Conſequence of this is, that the Action in the Name of 
the Chamberlain, is an Action by the Cuſtom, that is, an Ac- 
tion againſt the Rules of Common Law, and only warranted 
by the Cuſtom. 

I have already ſhewn, that in all cuſtomary Actions, ded 
upon the Cuſtom of the City of London, the Courts of Vet- 
inſter- Hall do not entertain any Juriſdiction. 

I can account for it no otherwiſe than that no ſuch Action 
was ever brought in the Courts of Me -Seminſter-Hall. This 

vas admitted in the Caſe of The City of London v. Groſvenor. | 
which has been likewiſe cited as an Authority againſt us. ; 
Mr. Williams ſaid, that the only Doubt in the Court of 
Common Pleas was, whether, as it was an Action by the Cham- 
berlain of London, it could be brought in Weftminfter-Hall ? 
and in that Caſe a Procedendo was granted. My Lord Chief 
Juſtice Holt, in giving Judgment on a like Cauſe with that 
which your Lordſhips now fit to determine, is very full. 12. 
Mod. 669. The City of London v. Wood. I have the Manu- 
ſeript Copy of my Lord Chief Juſtice Holt's Opinion. He there 
ſays, that where an Action is appointed to be brought by the 
Chamberlain of the City, who is a Corporation by the Cuſtom 
of the City, to ſue in the City Courts, for the Advantage of the 


City, he being an Officer by the Cuſtom, may proſecute in their 
. | Courts, 
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Courts, and cannot proſecute any where elſe; and that I ſup- 
poſe is the Reaſon of directing the Action to be proſecuted in 
the City Courts by the Chamberlain; for the Chamberlain can- 
not proſecute elſewhere. | 

I hall now go into the principal Obje&ions made by Mr. 
Wilkams, and. conſider them in the Manner propoſed in the 
Outſet. 

And firſt, he ſays, as the Act of n Council has not 
expreſſly excluded the Court of King's Bench from Juriſdiction, 
it is not to be conſtrued as having excluded it, nor can the 
Bye- law exclude it from Juriſdiction, but by negative Words. 
It will be firſt proper to take ſome Notice of an Obſervation 
made by Mr. Williame, upon the n a, Cauſe of this 
Kind in their own Court. | 

He fays, - that the City could not intend to exclude the * 
diction of the Courts of Meſtminſter- Hall, becauſe it has been 
faid, there is as much Difference between the Diſtribution of 
Juſtice in the inferior Courts, and in thoſe of Weſtminſter-Hall, 
as there is between living under the Government of the Subjects 
of a Vice-Roy, and of that of the King of England. | 

This is a very fevere Reflection upon the inferior Courts; if 
believed it, I would have no further Connection with thoſe 
Courts. In the Time that I have had to do with them, they 
have been otherwiſe, and nothing has been ſuffered to be done 
any- way oppreſſive to the Subject. 5 

Mr. Williams then goes on, and gives an Hiſtory of the mak- 


ing of Bye-laws, which ſeems to be rather Invention than 
any 


E 1 
any Thing elſe : He ſays, that originally there was; in theſe 
Caſes, an Action upon the Cuſtom in the Name of the Cor- 
poration. But there they found that they could not ſue in the 
City Courts, and ſo they invented this Method by ſetting up 
the Chamberlain to ſue, and thus they obtained a unn. 
which they had not before. 

Lord Chief Juſtice Holt ſays i in the Caſe of The City of Lon- 
don v. Wood. that the Reaſon of it was to- confine theſe Actions 
to their own Courts; and he adviſes them ſo to do. 

Neither is 1t true, that the City cannot ſue in their own 
Name in their own Courts. Mr. Williams knows that they 
can; ſeveral of the Caſes cited ſhew it; as 

The Caſe of an Action brought by the Chamberlain in the 
inferior Court, and removed into Veſiminſter- Hall, then a Pro- 
cedendo granted, becauſe they could not proceed in Meſfminſter- 
Hall. In the Caſe of The City of London v. Wood. it was de- 
termined, that they could not ſue in the Mayor's Court, be- 
cauſe their Name of Incorporation is, The Mayor, Aldermen, 
and Commonalty ; the Mayor is a conſtituent Part of that 
Court, and if it was tried there he would be a Judge in his own. 
Cauſe. 12 Mod. 687. FT 

The Mayor cannot withdraw himſelf; his. Name muft be 
Part of the Style of the Court this is the only Reaſon that can 
be aſſigned, why it ſhould not be tried in the City Court; and 
this Reaſon does not extend to the Sheriff's Conrt which has 
Juriſdiction, and may try It, as in the Caſe of The Sis ha of 
London v. Mood. 
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Nor is it on Account of any ſuppoſed Intereſt, that they can- 
not ſue there; for then it would extend to all the Courts. 

a In the Caſe of The City of London v. Wood. it was held, 
that though they could not ſue, as the Mayor and Commonalty, | 
in the Mayor's Court, yet they held, that it was no Objection in 
Point of Intereſt ; and that the Judges of the City Courts, be- 
ing Members of the City, was no Impediment to their being 
Judges in a Cauſe brought by the City. | 

Lord Chief Juſtice Holt's Argument is this: In a Common- 
wealth is not every Man a Member of the Community ? and 
ſhall he not be a Judge, becauſe the Benefit enures to the Uſe of 
the Commonwealth of which he is one? In any Conteſt for a 
Franchiſe of the City of London, it would be inconſiſtent to 
be Judge and Party; but Matters concerning the Government 

of the City are of a different Nature; and he cites a Caſe in 
Hobart. 12 Mod. 686, 687. fe, 

It is clear that this Bye-law has not directed the Action to 

ö be brought in the Name of the Chamberlain, for the Purpeſe 

1 | of giving the City an Action they had not before, but for the 

| Sake of a more eaſy Remedy i in the Action, and they have con- 

fined it to be brought there. 

In the next Place, it is infifted on by Mr. Williams, that there 
are no negative Words to exclude the Courts of Weſtminſter- 
Hall, and that they have a concurrent Juriſdiction with the City 
Courts; and that therefore this Action may be ſupported in the 
Court of King Bench ; and the Reaſon given for it is, that the 
Courts of Weſtminſter-Hall cannot be excluded from Juriſdic- 
U tion, even by an Act of Parliament, without negative Words. 


1 
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If that be the Caſe, then how comes it to paſs Hat none of 


theſe Actions have ever been brought in the Courts of We- 
minſter-Hall? ar if they have been brought in the inferior 


Courts, that they have not been removed into the ine of 


Weſtminſter= Hall by Habeas Corpus ? 


In the next Place, I ſhall contend, that if. the Chimberlain 


cannot ſue in the Courts of Weliminſter-Hall, but only in the 


City Courts, that therefore the Privilege ought not to beallowed. 


And under this Head I ſhall conſider. the Rule of Law laid 


down by Mr. Milliams, that the. Courts of V. gſiminſter- Hall 


ſhall not be excluded of Juriſdiction in any. Caſe without ne- 
gative Words. 


Mr. Williams mentions a Thing I own 1 do not underſtand, 
which is, that whenever a Juriſdiction i is given to an inferior 


Court, without negative Words to exclude the Courts of 


We ſemmier- Hall, that they have a. Juriſdition ; and this he 
contends-is an eſtabliſhed Rule. And he endeayours to- main- 
tain, that the Courts of Meſiminſter-Hali are not to be ouſted 


but by expreſs Words, in any Matter where they had 8 
diction before. 


If this be the true Rule of Law, ha not 1 Already Shines. 


that the directing an Action in the Name of the Chamberlain, is 
an expreſs Excluſion of any Perſon to ſue in the Courts of n 


; minſter- Hall 2. 


_ Suppoſe. it was not fo, how does Mr. Williams eſtabliſh. the 


firſt. Part of his Propoſition, that the Courts of. Weftminſter- 
Hall had a Juriſdiction before. the Act of Common Council, 


which deprives and excludes. them from Juriſdiction 2. . 91 
The 


O 9 


— 


126 
Mr. Williams ſays, that the Court of King s Bench has 
Juriſdiction, by the Privilege of that Court, in all common Law 
perſonal Actions, and that this is an Action of Debt, and con- 
ſequently a common Law perſonal Action. | 

I offer this Anſwer to it; that if the Bye-law had given a ge- 
neral Action of Debt for the Penalty forfeited to the City, this 
would have given the King's Bench a concurrent Juriſdiction. 
If it had been a Penalty on the Perſon offending, without ſay- 
ing by whom or where to be recovered, this would have given 
a concurrent Juriſdiction ; but as it is here an Action of Debt, 
given in a particular Manner to be ſued for in the City Courts, 
in, the Name of the Chamberlain, you cannot. ſue elſewhere 
upon this Bye-law. This is not a common Law Action, 
but a cuſtomary Action, which did not exiſt previous to the 
Bye-law which is the Foundation of the Action, and therefore 
the King's Bench could not have any Juriſdiction in this Action 
antecedent to the Bye-law which gave it. 

Mr. #/illiams fays, that it is no new Right, but the old Right, 
which the City had by the Cuſtom, whereof the Court of _— s 
Bench had Juriſdiction. 

I ſubmit to your Lordſhips, that the Right to this Action is 
the Penalty, the Penalty is a Thing which accrued by the Bye- 
hw. I do not fee how the Court of King's Bench could have 
had any Juriſdiction touching the Penalty, or any Action to be 
brought for the Recovery of it, till the Bye-law was made. As to 
the Right by the Cuſtom, and the Action which the City might 
have had before the Bye- law, and the Juriſdiction which the Court 


of King's Bench might have had in it, they could never be the 
3 ſame 


LY 


11 
ſume as on an Action of Debt for the Penalty, nor can the Ju- 
riſdiction in the one Caſe be called the ſame as in the other ; 
and therefore it will be neceſſary to reſort to Mr. Williams's firſt 
Principle, that where there are no negative Words the Court 
of King's Bench have Juriſdiction. | 

All the Caſes Mr. Williams cited were, upon Stat. 33. Hen. 8. 
c. 12. concerning Trials for Felony, Cc. Stat. 4 & 5 Phil. & 
Mar. c. 8. concerning the taking away a Maid without Mar- 
riage; and Stat. 5 Eliz. c. 4. concerning the alias a Trade 
without ſerving an Apprenticeſhip. | 

Before I enter into the Examination of theſe Caſes, I ſhall 
mention two or three general Principles, upon ſome or other 
of which all theſe Caſes have been determined, and not ny. 
of them upon the Principles contended for. 

The firſt Thing Mr. Williams ſaid was, that wherever the 
Courts of Weſtminſter-Hall, before the Act which gives the Ju- 
riſdiction, had an original Juriſdiction, there the Act, without 
negative Words, does not take away the Juriſdiction, but that 
remains, and is concurrent with the new Juriſdiction 3 another 
Thing was, that wherever an Act of Parliament directs a Pu- 
niſhment, and there is a prohibitory Clauſe, then the Court of 
King's Bench have Juriſdiction, as they have Power to puniſh 
all Offences by Indictment. They may proceed by Indictment 
to puniſh an Offence which is created by the At. 

Another Rule was, that in ſome of theſe Caſes the Courts of 
Weſtminfter-Hall, though not named in the AQ, have been held, 
by Conſtruction of Law, to have Juriſdiction, as being the pro- 
per Courts to determine the Matter, Upon one or other of 
| I _ theſe 
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theſe Principles all the Caſes cited have been adjudged, and 
not upon the Principle mentioned by Mr. Williams; which is, 


that without there are negative Words in the Act, the 2 


of Weſtminſter- Hail have Juriſdiction. 

Upon Stat. 33 Hen. 8. c. 12. —_ Caſes cited are, 2 Jo. 53+ 
2. Inſt. 549. 4 Co. 47. | 

I did, in the former RAE go through the Books on this, 
Head, and that will ſhorten what I have to fay now. 2 H. H. 
P. C. 5. proves the Principle. | | 

Touching Felonies before the Statute, the Statute being in 
the Affirmative, did not exclude the Courts of their Juriſdicton. 
But where they are newly created, they are not triable in the: 
King's Bench, or in any other Form than that — by the 
Statute. | 

Upon Stat. 4 & 5 of Phil. & Mar. c. 8. concerning the nn 
away a Maid. 

This was determined upon the other Principle, that there 
atę prohibitory Clauſes giving Juriſdiction to the Court of 
King's Bench. | 

Mr. Williams cited The King v. Moor. 2 Lev. Rep: 179. 
To prove the contrary, I cited, in my former Argument, an- 


other Report of the ſame Caſe, which is much better reported 
in 2 Mod. 128. 


He cited theſe as Authorities, to ſhew that ſometimes the 


Court of King's Bench have Juni given n. though 
not named. 

The King's Bench is held to be within the 1 of 
Juſtices of Gaol Delivery in Stat. 8 Hen. 6. c. 9. 4 Hen. 7. 


18. 


199 J 
18. b. The Caſes in Comb. 62. and in Cyo. Fac. 178. pl. 17. 
wall receive the ſame Anſwer with thoſe already taken Notice of. 


I ſhould take up much more of your Lordſhips Time than 
can be allowed me, if I was to go through all the Diſtinctions 
that ariſe from the Caſes cited. But I ſhall conclude this 
Matter with one Caſe more, which is material as to the Con- 
ſtruction of the Act of Common Council. 

Upon the fifth Point, in Dr. Fgſter's Caſe, Lord Coke ſays, 
many Caſes may be put where a latter Act ſhall take away a 
former; he ſays, that where an Act of Parliament gives Power 
or Intereſt to a particular Perſon, by this expreſs Deſignation 
of one, all others are excluded, though ſuch Statute be in the 
Affirmative. 11 Co. 59. | 

Upon Stat. 31 Ede. 3. C. 15. touching Error in the: Ex- 
chequer Chamber, a general Rule is put, that where a Thing is 
to be done by one Perſon only, it cannot be done by any other. 
Plowd. 200. 

And when it is obſerved, that an expreſs Deſignation of one 
is an Excluſion of all others, in all Acts of Parliament intro- 
ductive of new Laws, this is a ſtrong Authority to ſhew, that 
by the Words of the Bye-law, giving the Penalty to be recovered 
in one Court, all others are excluded. | 

This is a new Law; and as the King's Bench had no Jurit- 
diction before, therefore, as the Action is created by this Act of 
Common Council, and directed to be brought in the City 


Courts, it cannot be brought i in any other; an expreſs Deſig- | 
nation is an Excluſion. of all others. 


1 
It is then inſiſted on by Mr. Williams, that ſuppoſing this 
Act of Common Council has not given the Court of King's 
Bench Juriſdiction in the Action, either by expreſs Words, 
or by Implication, or for Want of negative Words, yet that the 
Juriſdiction of the Court of King's Bench is ſuch, that this Ac- 
tion may be ſupported in the Court of King's Bench, merely 


and ſolely upon the Principle of Privilege belonging to an At- 
torney of that Court. 2 

This has been argued upon two different Grounds. 

In all the former Arguments made by Mr. . Williams, he 
went upon this Propoſition, that the Privilege of an Attorney is 
ſe great and ſo inherent in him in the Court of King's Bench, 
that no Cuſtom or Charter could take it away, nor even could 
an Act of Parliament. 

It was then inſiſted, that the Courts of Ve — en- 
tertained a Juriſdiction on account of Privilege, againſt the ex- 


preſs Words of Magna Charta, whereby the Juriſdiction of the 


the Courts of Weſiminſter-Hall are ſevered and limited. This 
was a Propoſition ſo bold, and ſuch a De ſcription of the Juriſ- 
diction, that I thought it neceſſary, in my Argument in the 
Mayor's Court, to give an Anſwer to it, which Mr. Williams 
ſeems, in his laſt Argument, to have adopted. He ſays, that 
the Court of King's Bench, as they had the Privilege con- 
tended for before the Bye-law, that they are not, and that 


they cannot be, deprived of it by the Bye-law. I ſhall anſwer 


this at the ſame Time that I give an Anſwer to the other Mat- 
ters. By what Mr. Williams now puts it upon, he ſeems to be 
clearly begging the Queſtion, He ſays, that the Court of King's 
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' Bench had the Privilege contended for before the Bye-law, and 
that the Bye- la could not take it away. Give me Leave to afk 
what is the Privilege of an Attorney? It is not a Privilege not 

to be ſued any where but in the Court of King's Bench. It is a 
Privilege not to be ſued any where but in the Court of King's 
Bench, in an Action in which the Court of King's Bench has 
Furiſdliction. 

The only Queſtion in this Caſe is, whether the Court of 
King's Bench can try this Cauſe, or have any Juriſdiction in it? 

Mr. Williams ſays, that the Court of King's Bench has Ju- 
riſdiction in all common Law perſonal Actions. 

_ I admit it; but I infift that this is not a common Law Ac- 
tion, but an Action ſupported by the Cuſtom, and triable only 
in the City, and in that Manner only in which it is limited to 
be brought by the Act of Common Council. | 

Every Cuſtom that is a Cuſtom Time out of Mind, is as an- 
cient as this Privilege, and muſt prevail againſt it. 

As to the other Propoſition - laid down by Mr. Williams, 
that the Privilege of Meſiminſter- Hall is ſo great, and ſo inherent 
in thoſe Courts, as to give them a Juriſdiction againſt the ne- 
gative Words of Magna Charta, I beg, Leave. to ſubmit this 
Anſwer to it. 


In 4 Inſt. 72. there is an Account of the Juriſdiction of the- 
Court of King's Bench, as to Perſons in Cuftodis Mareſchalk, 
which he certainly deſigned as a Piece of Humor. If any Per- 
fon be in the Cuſtody of the Marſhal, by a Commitment to- 
the Priſon of the Marſbalſea, it is ſafficient to give the Court 
Juriſdiction; and the rather, becauſe in the Common Pleas none 

but: 


62 
but as. at Law can, pradtife.; nd; it is neceſſary that Ap- 
- prentices and Counſellors at Law ſhould practiſe in the — 
Bench to enable themſelves to become Serjeants. 
The Account, I before offered, of the Manner in which he 
Court entertained a Juriſdiction, notwithſtanding the Words of 


of the Statute, was this : 

It aroſe, I apprehend, from the Conſtruction of thoſe aide 
Courts of Weſtminſter-Hall before the Diviſion of them. 

It appears to be ſo by ſeveral Authors, | particularly by Ma- 
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dox's Hiſtory of the n.. and the many Records there 


cited. 
That before the sitting of the Courts of Weſt eſt er- 


ä (which was principally brought about by Magna Charta) thoſe 
Courts were conſtituted as the other Courts which followed 
the King, and wherein the King himſelf preſided as m_ 

| This was called Aula Regis. 
| © Whillt this ſubſiſted many Cauſes were tried in thoſe "Ay 
A which are now called the Courts of Weſminſter-Hall. The 


Juriſdiction is now limited, no Felony can be tried in the Common 


Pleas, nor can any Fines be levied in the Krng's Bench. And 
it appears likewiſe, that at the ſame Time, and before Diſtri- 
bution of theſe Courts by Magna Charta, they entertained the 
ſame Juriſdiction, by way of Privilege, which they do now, 
to try perſonal Actions relating to the Officers of the reſpective 
Courts, by Bill of Privilege, and not otherwiſe. . 
Madox, in his Hiſtory of the Exchequer, Chap. 20. Sect. 7. 
cites ſeveral Records in the Time of Henry the Third, wherein 
this very Privilege of the Officers of the Court of Exchequer, 
not 


1 

not to be ſued elſewhere than in that Court, is pretended as a 
Cuſtom, which ſhewed it was derived from the great Courts of 
Aula Regis and Curia Regis. | 74 
This being the Foundation of the Privilege of this Court, the 
Makers of Magna Charta, when they declared that the Com- 
mon Pleas ſhould be held in the Court of Common Pleas, and 
not elſewhere ; theſe general Words, I ſay, were applied to the 
Juriſdiction of the Court, and not to the ſpecial Privilege of 
the Officers: It was not comprehended in the Act; yet I ap- 
prehend they have entertained Juriſdiction in regard to Matters 
of Privilege, but not becauſe Magna Charta could not take 
away the Privilege of the Courts of Meſiminſter-Hall; it was a- 
Conſtruction put upon the Act, that it was not within the Intent 
of Magna Charta, becauſe there was enough to ſatisfy that 
Law by the general 0 without W PIOY to the 


cial Privilege. 
This Doctrine is ſtrengthened by another Kind of Caſe, 


that of Cognizance of Pleas, which Mr. Williams has cited, 
to ſhew the Want of Validity in the Bye-law, that it cannot 


exclude this Kind of Privilege. 
Theſe Caſes of Cognizance are founded apon the ſame Diſ- 


tinction as the Conſtruction of Magna Charta, not intending to 
affect the Privilege, but the Juriſdiction in general. . 
An Attorney of the Common Pleas ſued a Member of the Uni- 
verſity of Oxford, who prayed his Privilege, which is, not to 
be ſued in another Plack. And by Powell Juſtice, the general 
Words of the Statute'will not extend to take away a Privilege 


before in ; but it will extend to | ce Caſes (if the Statute | 
extends 
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extends to a Perſon who had a Privilege before, then this is a 
Caſe for us). Here the Statute may have another Conſtrue- 
tion. In this Caſe the reaſonable Conſtruction is to ſay, that 


the general Words will take away a general Liberty or Privi- 


lege, but will not take away a ſpecial Liberty to ſue in the Com- 
mon Pleas, and adjudged accordingly. Lord Raym. 342. 


I ſubmit it to your Lordſhips, that this is exactly agreeable 
to the Conſtruction that I have put upon the AQ, it is agree- 


able to the Rules of Law.; a rational Conſtruction, and a 


rational Account of their entertaining this Juriſdiction ; a 


more honourable one to ſupport it, than an Uſurpation againſt 


Magna Charta. 


44 ſhall now proceed to the laſt point inſiſted upon, and that 


admits all the others to be in our Favour : 


| That if the Court of King's Bench had no juriſdiction of this 
Cauſe, either on the Conſtruction of the Act of Common Coun- 


ci], or upon the Principle of Privilege, it was then inſiſted, 


that the Act itſelf was bad, and that the Common Council had 


no Power to make an Act that ſhould take away the Privilege of 
the Court of King's Bench. 


In Support of this it was inſiſted upon by Mr. Williams, that 
the City had no Power to make a Bye-law upon any of the 
Principles upon which ſuch Power muſt be eſtabliſhed, either 
upon the Principles of a Power incident to a Corporation to 


make Bye-laws, or by Cuſtam, which Mr. Williams ſays are. 


bad, ſo far as they exclude the Courts of Meęſiminſter-Hall; 
that they cannot, by Cuſtom, or by the King's Charter con- 


firmed by Act of Parliament, take away the Privilege of the 
Courts of Ve e/tminſler- Hall. 


Theſe 
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Theſe are very ſtrong Propoſitions, and if they can be ſup- 
ported, there will be an End to nineteen in twenty of the Acts 
of Common Council that have been made to ſupport the Go- 
vernment of this City. There will be an End of all Actions 
upon Acts of Common Council or Bye-laws; there will be an 
End' of all the Judgments in the Courts of Weſtminfter- Hall | 
given in Affirmance of thoſe Acts or Bye- laws: There is not one . "= 
of theſe Caſes in which they have granted a Proced#ydo, but uni · | 
formly denied it in a conſtant Series of Caſes that have been 
determined from Waggoner's Caſe to the preſent. 

The Queſtion therefore will be, whether this Diſtinction now 
laid down by Mr. Williams is Law ? I hope to ſhew that it has 
no Foundation either in Reaſon or Authority to ſupport it. I 
admit, with Mr. Villiams, that every Corporation has an in- 

cidental Power to make Bye-laws, and of annexing a r 
to the Breach of them. 

I likewiſe admit, that all Cuſtoms muſt be EP OT for 
the Benefit of the Community where they prevail, and not con- 
trary to Law. 

As to the Reaſonableneſs of this Bye-law, directing the Pe- 

nalty to be ſued for in the City Courts, I believe it will be 
thought, that the City of London is a Place of Commerce and 
of Frugalify. The Trial of a Cauſe there is a ſmall Expence to 
the Suitor ; as a Place of Trade and Commerce there may be 
great Advantages in trying the Cauſe there. 

This was undoubtedly the Reaſon of the firſt Inſtitution of 
their Courts, and was the Foundation of that Privilege which 

"2 they now enjoy, of not being liable to be ſummoned upon 
1 Juries 
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Juries out of the City, Ge. and therefore they have done well 
here to confine the Trial within themſelves. 

But it is ſaid, that this is repugnant to Law, and N the 
Act of Common Council is void, becauſe it takes away the Pri- 
lege of an Attorney. 

As to this, I hope, I have ſhewn that it is N upon 3 
Begging of the Queſtion ; which is, what Right any of the At- 

. tornies of the Courts of Meſiminſter- Hall, or thoſe Courts them- 
ſelves, have in relation to this Privilege? It is given them by 

Law, it is ſubject to the Rules of Law, and wherever a Privi- 

lege would deprive the Party of the Benefit of his Action it can- 
not be allowed; I therefore ſhould think in this Caſe the City 
Have a Right to exclude the Courts of Yeftmimnfter-Hall. The 

Attorney's loſing his Privilege is only a Conſequence of a Right 
which the City has of making Bye-laws. I will put a Caſe 
different from that put by Mr. Williams. 

The Cafe he puts is this; ſuppoſe the City by a 8 
Bye- law enacted, that in all Actions wherein an Attorney of any 
of the Courts of Meſiminſter- Hall ſhould be a Defendant, 

the City Courts ſhould proceed notwithſtanding any Privilege, 
would this Bye- law be allowed ? I anſwer, no; and the Rea- 
ſon is agrecable to what I ſay. T he City i in this Caſe would 


| have taken upon themſelves, by an Act of theirs, to take away. 
from the Courts of Weſiminſter-Hail a Juriſdiction and Privilege- 

which they have, that ſuch Attorney in any Action in which 

—- theſe Courts have Juriſdiction ſhall not be ſued elſewhere. 1 
Mr. Williams ſays, that this Action ariſing in the City 


| on the Bye- law is contrary to this Privilege, and therefore 
void; 


EO 3 
void ; the preſent Caſe is quite different; this is an Aion 
brought upon this Bye-law, which would not lie before: It 
ſays, that the Penalty to be ſued for ſhall be recovered in the 
City Courts. If ſo, then the Attornies are not deprived of 
their Privilege, their Privilege is only to be ſued in their on 
Courts, in Caſes where thoſe Courts have Juriſdiction. In this 
Caſe they have no eon, and thereford they loſe nothing 
by this Bye-law. 

It has been faid, that neither Cuſtom or Charter ſhall go 
againſt this Privilege ; that all Cuſtoms muſt be reaſonable and 
agreeable to Law. 

All this is taken from a Single Inſtance of a Grant of Cog- 
nizance of Pleas, which I have taken Notice of in the Obſer- 
vations I have made in the Cafe in Lord Raym, 342. 

In this Cafe J admit, that where Cognizance is granted to a 
particular Juriſdiction, it does not take away the Privilege of 
the Courts of Weſtminſter-Hall ; fo far, I admit, it is proved by 
the Caſes cited by Mr. Williams. This does not prove that the 
King cannot, by his Charter, exclude the general Jurdicuon 
or Privilege, | 

On the contrary, it appears from the Caſes, * he can, 
which is contrary to the Doctrine laid down by Mr. Williams, 
as to the Privilege of an Attorney. The Caſes quoted by 
him do not prove that the King cannot take away that Pri- 
vilege, but they turn only upon the Conſtruction of the Charter 
that he had not done it, becauſe the Words were ſatisfied by 
the general Juriſdiction; ſo that thoſe Caſes turn merely upon 


the Matter of Conſtruction. It is clear, if there had been ſpecial 
8 Words 
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Words uſed, they would have deprived the Courts of Ve- 
minſter- Hall of this Privilege. 


Upon the Whole, as to the Power that the City have of 


making Bye-laws, I muſt ſubmit, that the Courts of Meſt- 


minſter- Hall have no Privilege in regard to their Officers; I 


hope I have ſhewn that the City has ſuch a Power, not only 


from the Caſes I have cited, wherein many of thoſe Bye-laws. 


have been affirmed and Procedendos granted, but I hope I have 
alſo ſhewn, that the Power of the City, to exclude the Courts of 


Weſtminſter- Hall, is well founded upon every one of the Grounds 


on which it has been impeached. 

Whether it be conſidered as a general Juriſdiction, or as a 
ſpecial Juriſdiction or Privilege, or as a Privilege derived from 
Charter or Act of Parliament, the Caſes ſhew the ſame Power 
to exclude both as a general Juriſdiftion, and as a poorer 
Privilege. 


There is nothing further remains for me to ſpeak to, but two 
or three Authorities, with which Mr. Villiams concluded his 


Argument. . 

The City of London v. Grofvenor, and the Opinion of 
Lord Chief Juſtice Glyn; and that of Mr. Juſtice Yyl/d, 2 Sid. 
105, 121. The Chamberlain of London v. nem 2 Sid. 


178. pl. 10. 


As to the Caſe of The City of London v. Gees in Mich. 


Term 19 Geo. 2. in the Common Pleas, it was an Action of Debt 


upon a Bye-law; and the Reaſon upon which the Procedendo 
was moved for was the ſame as I inſiſt upon againſt this Plea of 


Privilege; that is, becauſe the Action would not lie elſewhere 
than 
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69 „5 
than in the City Courts, and the Judgment of the Court in that 
Caſe was, that a Procedendo ſhould go. I do not ſee how this 
Caſe comes to be cited as an Authority againſt us, which L 
think by the Event of it is a ſtrong one for us. 

The Uſe made of it againſt us is an Expreſſion which dropt 
from my Lord Chief Juſtice Willes in the Debate of the Cauſe, 
wherein he ſaid, that he thought this Bye-law, direQting the 
Action to be brought upon it in the City Courts, did not exclude 
the Courts of Weſtminſter - Hals, becaule there were no negative 
Words in the Bye-law; but then they go on with the O pinion, 
and as the Caſe is ſtated, Lord Chief Juſtice MWilles ſays, the 

only Doubt with him is, the Action being to be brought by 
the Chamberlain who is a Stranger, and a Stranger cannot 
bring an Action for a Debt due to another. Now whether it 
was upon this or any other Doubt is not material for me to 
enquire, but the Opinion upon the firſt Point, as it is not 
ſupported by the Judgment, is no more than a D:Jum. 

As to the Rule which Mr. Williams mentioned, I have ſhewn 
that theſe Actions are not maintainable any where but in the 
City Courts, that they are not common Law Actions, but Ac- | 
tions upon the Cuſtom ; and conſequently, that the Fare 
in this Caſe is not to be allowed. 

The other Caſes mentioned by Mr. Williams are thoſe 
in which Notice is taken of the Expreſſions of two learned 
Men, who were Recorders of London, Mr. Juſtice Wyld 
and Chief Juſtice Gyn. Their Expreflions are taken Notice 
of from the Regard they are luppoles to have had for the 
City of London. | 


Player 


6. © 1 

Player v. Archer, was the firſt Caſe, which was an Action 
brought by the Chamberlain of London on an Act of Common 
Council made in relation to the weighing of Goods, Half the 
Penalty was given to Chriſt's Hoſpital, and the other Half to 
the Mayor and Aldermen. The Queſtion was, whether the 
Action could be maintained in the Court of King's Bench, or 
whether a Procedendb ſhall be awarded? Before I conſider the 
Opinion of Lord Chief Juſtice Ghngsit will be material to con- 
ſider the Objections made to thallwarding a Procedendo. The 
Objection in that Caſe is not made in this, viz. that the City 
have no Power to exclude the Courts of Weſtminſter- Hal. But 
as Part of the Penalty was given to the Mayor and CY 
they could try it, or the Bye-law would be void. 


Newdigate cited two parallel Caſes, wherein the neee 


was given in the ſame Manner, and yet a Procedenda was 
awarded, and he was of Die it ſhould be ſo in the A 
then at Bar. | . 401 
Glyn ſays, where the City i is Party, the ou ee not to be 
Judge; but true it is, that an Action lies in London where 
it cannot be maintained any where . as upon a en 
Jaluere, Rec. | 1 1 [10219 
Then come the Words as to the ell Manner of Recs. 
very, that the Limitation of the Action ade d the Bye-law is idle 
and void, and Debt lies in this Hall. e 


Mr. Williams ſays, that it means to tip, that the Bye-haw is 


idle and void, which limits the Penalty to be ſued for in the 


City Courts; but the Meaning of it is plain: The Queſtion is, 
2 * *.-» Whether 
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. 
Whether by the Bye- law the Party is made Judge? If ſo, then 
whether the Court of King's Bench could not try the Cauſe ? 

Lord Chief Juſtice G/yx ſays, that rather than there ſhould 
be a Failure of Juſtice, theſe Words ſhould be conſtrued ne- 
gatively, that the Bye law was idle and void, not in all 
Caſes which confine the Penalty to be ſued for in the City 
Courts, but in ſuch Caſes where the Party is made Judge: 
In that Caſe, it is his Opinion, that the Court might entertain 
A Joriſdidtion, rather than there ſhould be a Failure of Juſtice 
by the Mayor, &c. being Parties; ſo that the Opinion there 
is not to to the preſent Queſtion, which is, Whether the Re- 
ſtriction is not good? If they are Parties and . no 
Action will in that Caſe lie in the City Court. | 

By the ſecond Caſe it appears, that the Oxipieg: of, en 
Chief Juſtice Glyn is not Law. if 

In an Action for the Penalty upon a Bus- lan, Tas Alen for 
the Defendant infiſted, that a Procedepdo ought not be granted, 
becauſe the Bye-law was void, inaſmuch as the Courts of . 
minfter-Hall were exduded. Vid ſays, we in Londen will 
not do any Thing in Derogation of the Courts of Ye eftminſter-- 
Hall, nor are we defirous of excluding them, nor can We. The 
Chamberlain of Bondbm v. Barnardifton. 2 Sid. 178. pl. 10. 

This is quoted as an Authority to ſhew that the City has 0 
Power to conſine Actions to their own. Courts. 

In the firſt Place 1 anſwer, that it as the firſt Time that 
ever the Dictum of Council in à Cauſe was quoted to give it 
Authority. In the ſecond Place, it is only ſaying what they 
did every Day. Therefore, it this is an Authority in Point for 


us, 


£7 5}. 


us, I readily ſubſcribe to what Mr. yl faid, that we 


neither are deſirous of excluding the Courts of Weſtmin/ter- Hall, 


nor can we. If they had, the Court of King's Bench would 
not have granted, what he prayed, but retained the Cauſe. 

If the Court granted a Procedendo, they were of Opinion, 
that the Bye-law was good, as to the Juriſdiction the City 
Court had, notwithſtanding the e of Lord Chief Juſtice 
Glyn in the former Caſe. 

It will be proper juſt to take Notice of what was ſaid by 
Lord Chief Juſtice Newdigate in Barnardiſton's Caſe. - 

When this Court cannot hold a Plea for maintaining the Ac- 
ion, as an Action for calling a Woman Whore, a Procedendo 


ſhall go; that was the Reaſon of doing it in Player's Cale. 


If you can ſhew this to be ſo, there ſhall be a FIR. 


but not if this Court can hold Plea of it. 

This put the Matter upon a fair Iſſue; and if a Provedends 
was granted in this Caſe, it is a ſtrong Authority for us, not- 
withſtanding the Opinion of Lord Chief Juſtice Gln about 
Part of the Penalty being given to the Mayor and Com- 


monalty. It likewiſe proves, that the Bye-law, though it it ex- 


eludes the Courts of Weſtminſter Hall, is good, 


If the Bye-law had been bad, a Procedendo could not have 


been awarded. A Procedendo was awarded for the Reaſon 
given by Lord Chief Juſtice Newdigate. It was held, that the 
Bye-law was good, notwithſtanding Part of the Penalty was 
given to the Mayor, &c. and that they had no Juriſdiction in 
the Kings Bench; ſo that this is a ſtrong Caſe in our Favour. 


* 


Lord 
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Lord Chief Juſtice Holt, who had likewiſe been Recorder 
of London, as well as Lord Chief Juſtice Gyn and Mr. Juſtice 
Wyld, is of this Opinion. 

0 This was an Action in the Mayor's Court of London, and 
was brought by the Mayor and Commonalty againſt Voad, for 
a Penalty of 400 J. The Defendant in this Caſe waged his Law, 
to which the Plaintiff demurred, and Judgment was given for 
the Plaintiff; upon a Writ of Error the Judgment of the Re- 
corder was reverſed, becauſe it is contrary to Law, that the 
Mayor and Commonalty ſhould maintain an Action in their 
own Court, and be both Party and Judge. The City of 


London v. Wood. 
Lord Chief Juſtice Holt takes Native of the Method of ap- 


pointing the Action to be brought in the Name of the Cham 

berlain in other Acts of Common Council, which he ſaid was 
to avoid ſplitting on this Roek, and recommends to the City's 
Obſervation the ſame Method in all Caſes. 


The Words are theſe: When an Action is appointed to be 
brought by the Chamberlain of the City who is a Corporation, 
to ſue for the Advantage of the City, he being their Officer, 
may proceed in their Courts, that J ſuppoſe is one Reaſon. 
But, ſays he, the Chamberlain cannot proſecute elſe where; 
and the Reaſon is, becauſe if it is in the Courts of the City, 
it is before the Mayor and Aldermen, and the Mayor would 
be Judge and Party. Waggoner's Caſe. 8 Co. 121. b. 

Aſter having obſerved, that the Method of appointing the 
Action to be brought by the Chamberlain, was to avoid 


ſplitting upon this Rock, he ſays, the Action may be fit to 
L be 


MVSEVM 
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be received ; but, as it ſtands, the Judgment of the Sr s 


Court ought be reverſed. 

Here is my Lord Chief Juſtice Holt's Opinion and e 
It was for a Breach of the Bye-Law relating to the Election 
of Sheriff. They took his Advice in the Vear 1703. They 
made a new Bye-Law relating to the Election of Sheriffs, and 
cured this Deſect. They limited the Penalty to be ſued for in 
the City Courts, in the Name of the Chamberlain. 

The ſame was done by a Bye- law in 1748, in the Mayoralty 
of Sir Robert Ladbroke ; this I will rely upon as an Authority 
of the greateſt Weight in Support of theſe Propoſitions, that 
the Chamberlain is an ancient Officer for the Purpoſe of ſuing 
for the Advantage of the City : That the Chamberlain, being a 
cuſtomary Officer to ſue for a Penalty, cannot maintain this 


Action in Weftmin/ler Hall: That the Acts of Common 


Council directing (as in the preſent Caſe) that the Penalty 
given ſhall be ſued for in the City Courts, in Excluſion of the 
Courts of Weſtminſter Hall notwithſtanding the Objection 
made by Mr. Williams) are good, otherwiſe my Lord Chief 
Juſtice Holt would not have adviſed the City to make their Bye- 
law, as they did for the future. 
Upon the Whole, my Lords, I hope I have ſhewn that the 
Bye- law is good, that the Courts of M. eftminſter-Hall have no 


Juriſdiction. Then the Concluſion that follows is, that the 


Privilege of the Defendant Alexander ought not to be allowed; 
and therefore I pray your e, Judgment for the De- 
fendant in Error. 


Mr. 
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Mr. Williams 8 Reply for the Plaintiff in 
Error. 


AM extremely ſorry, my Lords, that it is my Duty to take 

up any more of your Lordſhips Time; but I hope I ſhall be 

able to convince your Lordſhips, and every Gentleman who 
ſtands round the Court, that I did not attempt to repreſent 
the inferior Courts as lawleſs or arbitrary Courts, or uſe any 
Arguments to root up the Cuſtoms of the City of London, 
or overturn the Judgments of the inferior Courts. In the 
Situation * I ſtand, I ſhould have been extremely aſhamed to 
have done it; what I advanced was confined to the limiting 
of Actions to be brought in the inferior Courts, that ſuch Li- 
mitation might be good. 

In arguing that, I ſubmitted it to your Lordſhips, that the 
Criterion to determine it was fingly this, whether there will or 
will not be a Failure of Juſtice by allowing this Privilege? If 

| Juſtice can be obtained, though in a different Action, the De- 
fendant is intitled to his Privilege. 

In the Caſe I put of a Declaration upon a Conceffit ſolvere, an 
Attorney is intitled to his Privilege, becauſe an adequate Re- 
medy can be had in the ſuperior Court. 

Mr. Field denied * and ſaid, I had cited no ee to 
ſhew it. 5 

The Reaſon why I did not look for any Authority to ſup- 
port it was, becauſe it is the common and daily Language of | : 


 Weſtminſter- Hall. FE. 


* Mr, Wi lliams was one of the City Counſel. 
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IF. 


Lord Chief Baron Parker's Queſtion to 


Mr. Villiams. 
Can you declare upon a Concefft ſolvere in the King's Bench? 
Mr. Williams's Anſwer. 
No, my Lord. 
I ſubmit it to your Lordſhips, whether, i in the Multitude of 
Actions that have been removed, where the Damages were laid 
above five Pounds, that it was ever uſed as an Argument that 


the Cauſe could not be removed? There are Multitudes of 


theſe Actions upon a Conceffit folvere ; I therefore ſubmit it to 
your Lordſhips, that, notwithſtanding the Caſe in Calthrope 


50, 51. wherever an adequate Remedy can be had in the fſu- 


perior Court, an Attorney is intitled to his Privilege. 
In endeavouring to ſhew that an Attorney is not intitled to 


his Privilege, unleſs there is the ſame Remedy 1 in the ſuperior 
Court, Mr. Field has cited many Caſes. 


Your Lordſhips will find, that there is not above one or two 
wherein there could be an adequate Remedy; and therefore 
the Queſtion was, whether there could be that preciſe Re- 
medy? Your Lordſhips will find, from the ſpecial Form of 


| Proceeding, that the Court of King's Bench could not there en- 


tertain Juriſdiction. 3 
Lodges Caſe, Mr. Field ſays, is not Law. : Turbil's was 
cited upon the former Agument. 
I fabmitted it to your Lordſhips in the Outſet, 4 Reaſon 


why an Attorney was not intitled to his Privilege; becauſe it 
was 


Cf ! 
was a ſpecial Proceeding: They could not hold Juriſdiction 
of the Cauſe; and therefore, in that Caſe, if the Attorney has 


his Privilege, there will be a Failure of Juſtice. 
Application for a Procedendo, the Action being upon a Bye- 


law, 2 Sid. 178. pl. 10. Lev. 14. in reſpect to the Caſe in Le- 
vinz, that was taken Notice of i in the Caſe of The Chamber- 
lain of London v. Groſvenor. The Words of the Caſe are, and 
« not elſewhere.” Then that the Facts and the Perſons are 
beſt known in the City; this is noticed as a very extraordi- 
nary Reaſon, and in the Common Pleas treated as no Reaſon at 
all ; the beſt Kind of Trial certainly is, where neither the Facts 
nor the Perſon is known. „ 

Mr. Field then cites a Caſe, where an Action was brought for 
Words in the City Court, for calling a Woman Whore; he 
ſays, that in all theſe Caſes Procedendos were awarded upon 
this Principle; becauſe no Action lay in the ſuperior Court. 
Your Lordſhips obſerve, that there is not in one of theſe an In- 
ſtance wherein the Privilege is claimed. 

I admit, that if the Declaration was, that the Defendant 
had defamed the Plaintiff in calling her Whore, there can be 
no Proceeding upon it in the ſuperior Court, becauſe it has 
been held, that an Action will not lie for theſe Words in the 
ſuperior Court. 

Suppoſe a Declaration ſet forth the Cuſtom of the City, that 
2 Whore was to be carted, and ſtates that ſhe was called ſo; I 
ſubmit it to your Lordſhips, whether in that Caſe an Attorney 
would be entitled to his Privilege? No Reaſon occurs to me 
why the Action could not be maintained in the ſuperior Court. 


The 
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The next Caſe mentioned by Mr. Field s 4 Caſe of Contri- 


bution, Offley and Johnſon : That falls under the Diſtinction 
of a ſpecial Form of Proceeding, and depends upon the ſame 
Principle as the Caſe of a foreign Attachment. Offey and 


Johnſon were bound as Sureties with A. to B. B..recovers 


againſt Johnſon, who ſued for a Contribution, held that the 
King's Bench has no Juriſdiction. See ante 20. 44. 


It 1s the Caſe of a ſpecial Form of Proceeding grounded upon. 


a Judgment recovered againſt one of the Sureties. The Pro- 
ceeding for a Contribution is grounded upon a Scire facias out 
of the inferior Court. This is a Form of Proceeding with 
which the ſuperior Court cannot comply ; but it does not ex- 
tend to the Caſe of a common Action, where the ſuperior 
Court can entertain Iuriſdiction of the Action. 

Mr. Field, in further Anſwer to the Argument I mentioned 


of an adequate Remedy in the ſuperior Court, ſays, that all the 


Inſtances in which Procedendos have been granted are Autho- 
rities to ſhew that the ſuperior Court had not Juriſdiction. 
He has not produced an Inſtance that a Procedendo was ever 


awarded, becauſe the ſuperior Court declared they had not 
Juriſdiction. 


In the Inſtances I have ſeen, the Court thought it moſt proper. 
that the Parties ſhould proceed by way of Writ of Error, It 


was a Matter of ſo much Conſequence they would not t determine | 


it upon a Motion. 

In theſe Caſes the King 1 Fe did not award a 3 
becauſe they had not Juriſdiction, but in a ſpecial Manner ; 
theretore, theſe Caſes of a Procedendo, in which it is not ſhewn 


that. 
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that the ſuperior Court declared they had not Junildption, are 


l not at all material. 


The only Reaſon that Mr. Field offered was; that the Bye- 


law gives the Penalty ab Modo, in which it is to be recovered. 


There is no Bye-law that imports 5 to be given to the 


Chamberlain, if. he brings the Action in the ſuperior Court; 
but it is upon Pain to forfeit five Pounds; then comes the ge- 


neral Clauſe, that he ſhall or may ſue in the City Courts; this 


only directs him where to ſue. 
Mr. Field fays, that the particular Limitation of this Action, 


to be ſued for in the City Courts, excludes all others. 


I did, in the Outſet, endeavour to ſubmit to your Lord- 
ſhips two or three Caſes wherein the Court of King's Bench 


bad, for the Sake of Juriſdiction, departed from the particular 
Method of Proceeding preſcribed by the Act: I did ſubmit 


alſo that the Act did not intend to exclude the Juriſdiction of 


the King's Bench. 
The next Objection is a ftrong one; and, if it is maintain- 


able, puts an End to my Argument on this Head. 


It is contended, that the Chamberlain cannot maintain an 
Action in the ſuperior Court; if fo, the ſame Remedy cannot 
be had againſt,an Attorney, and conſequently there will be a 
Failure of Juſtice. 

I do not find any] Reaſon why the Chamberlain cannot ſue in 
the ſuperior Court : I did watch to hear one from Mr. Field; 
becauſe if he could give any why he could not ſue in the ſu- 
perior Court, which does not equally extend to the inferior, 


then the Chamberlain's being a Stranger to the Action would. 


2 be 
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be totally immaterial, ſince that would extend likewiſe to the 


inferior Courts; for they are governed by the ſame Principles 

ar d Rules as the ſuperior ones. | 

Mr. Field has put it upon me to they Caſes determined, 
That Caſe of Holuich is one; it is the more accurately taken, 

becauſe it was intended to be peruſed by the Chief Juſtice. It 


does appear to be an Action brought. in the ſuperior Court; it 


was held that an Action would lie there by the Chamberlain. 
In the Caſe of Bodwicł the Court conſidered Holwich's Caſe, 
and the Chamberlain as a Perſon fuing for the Benefit of the 
| Corporation ; as the Chamberlain of Briſtol, and that of Lon- 
don ; 1 ſhall readily reſt this upon the Queſtion, whether the 
Chamberlain could or could not ſue in the ſuperior Court, ſup- 

poling the Limitation of the Action out of the Way? | 
Mr. Field has treated this Action as a cuſtomary Action, and 
would bring it under the Deſcription of a foreign Attachment; 
can this Action of Debt to recover a penalty be conſidered as a 
ſpecial Action? It is a common Law Action, and cannot be 


conſidered as a cuſtomary Action. 
As to what has been mentioned of the Opinion of Lord Chief 


Juſtice Holt, I can only offer your Lordſhips this Anſwer. 
The Caſe of The City of London v. Mood i is reported in 12 
Mod. 669. What Mr. Field has mentioned now, as the Saying 
of Lord Chief Juſtice Holt, is not to be ſound in that Book. 
I do not doubt but it is in the MSS. of Lord Chief Juſtice 
Holt. Whether Lord Chief Juſtice Holt delivered that as his 
Opinion, neither Mr. Field or I can tell. I can only ſay, that 
in the Report no Notice is taken of it. 


Lord 
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Lord Chief Juſtice Holt i is there made to as, that no Action 
can be brought in the ſuperior Court in the Name of the Cham- 


berlain, and therefore recommends it to the City to make ſuch 
Bye-law; in that you ſee, that Lord Chief Juſtice Holt was 


miſtaken, becauſe J venture to ſay, upon the Strength of thoſe 
two Authorities, it is ſettled, that an Action will lie i in the Name 
of the Chamberlain in the ſuperior Courts; 31 mean the Caſe of 
. Hoſwich and that of Bogwick, . | | 

1 did, in the Outſet of this Cauſe, ſubmit to, your e Lordſhips 
what ſtruck me; that the, Intent of the Bye-law was not to ex- 
clude the ſuperior Courts, but to give the inferior ones Juriſ- 
diction. I did mention what I ſuppoſed was the Reaſon for 
making the Byeslaw; which Was, that, antecedent to, the 
making of it, the, Corporation had no Remedy to enforce their 
Cuſtom, but by an Men: in the ſuperior Court; this is de- 
pied I fin. | Act | 

I alfo ſubmitted, 1 an A ion upon the Caſe 3 exer- 
ciſing a Trade, contrary to the Cuſtom, of the City, could be 
brought in the Mayor's or. in the Sheriff's Court? In the 
Mayor's it could not; that was determined in the Caſe of The 
City of London v. Maod; the Mayor of the ee being 
Judge of that Court. HET 5 

Now if it is a fair Argument to call * . I defy Mc. 
| Field to produce an Inſtance of an Action of this King being 

brought in the Sheriff's Court. Gy” 

The Miſchief intended to be ET was Want of TariC: 
dition; this By e-law was. made to give the inferior Court a 


concurrent Jurifdietion: 1 did call upon Mr. Field to ſhew a 
db? W M Reaſon 
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Reaſon why this Bye-law was made. There can be no Reaſon 
why they ſhould tie themfelves up to bring: the Action only in 
the inferior Court. | 


has been brought in the ſuperior Court; when the Chamber- 
lain brings an Action, he always brings it in the inferior Court. 
It is impoſſible for us to produce Inſtances of that Kind. 

The next Thing I ſubmitted to your Lordthips was, that, 


even in an Act of Parliament, the Juriſdiction of the common 


Law Courts is not to be excluded by general! Words, as in Grof- 


venor's Caſe. 


The Objection was, dar this Rule only holds 5 in Caſes where 


the ſuperior Court had an antecedent Juriſdiction. 
I did ſubmit' to your Lordſhips this Argument, that hp 


had an original Juriſdiction, as it is a common Law Action, or 


conſidering the Bye-law as only a new Penalty annexed to an 


old Offence. 


The old Offence was the Invaſion of the F vanekids ; An Ac- 
tion might be brought by the City in the ſuperior Courts for its 


that was confidered as an Offence ; the Action is founded on a 


Tort, as the civil Law diſtinguiſhes it, ex De/ifo, not ex Con- 
tracto; the Bye-law annexes a Penalty. Had not the ſuperior 


Court Juriſdiction upon the old Remedy? Undoubtedly they 


had. By 2 Lev. Rep. 179. The King v. Moor. Fun b a 
Juriſdiction upon the new Remedy. 

Mr. Field ſays, that upon the Report of the Cafe in 2 Mod. 
128. it appears, that-it was determined upon the prohibitory 


Clauſe in the Act of Parliament, I do not hold the Diſtinction to 
ON be 


Mr. Pield calls upon me to ſhew Inſtances where the Action 
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be good; for where an Act of Parliament prohiblts a Thing to 
be done, and then (ſays my Lord Chief Juſtice Hal) comes a 
ſubſtantive Clauſe, which gives a Recovery by Action of Debt, 
Bill, Plaint, or Information; there (ſays he) a Remedy may be had 
by Indictment, though at the ſame Time he cites Caſlir's Caſe, 
Cr. Fac. 643. pl. 4. which is contra; but (ſays he) if the Act of 
Parliament be only, that if any Perſon does the Act prohibited, 
he ſhall forfeit five Pounds, to be recovered by Action of Debt, 
Sc. there an Indictment will not lie. 2 H. H. P. C. 171 *. 
Admit the Piſtinction for the preſent, here is a prohibitory 
Clauſe, then comes a ſubſequent ſubſtantive Clauſe, which ſays, 
that the Penalty may be ſued for in the Name of the Chamberlain. 
If we can conſider the Bye- law by Piece - meal (as Lord Chief 
Juſtice Hale ſays you may an Act of Parliament) how will the 
Action lie in the ſuperior Court, if we are allowed to ſtop Half- | "4M 
way? and then comes the Clauſe for ſuing in the inferior Court, EO 
I did trouble your Lordſhips with a Head of Argument upan - ' 
the Principle of Privilege; I now find * * Anſwer * to A | 
it, that I was miſunderſtood. | 2 
I mentioned, that by a Grant to the Courts they were inttitled 
to this Privilege; that no Member of the Court was obliged to 
anſwer in any other. | 
Several Acts of Parliament have been * confirming the 
Juriſdiction to particular Courts; then where an Action is to be 


brought againſt an Attorney of che ae Fan it maſt be 


' * But guere this Diſtinction; for it is ſaid by #olt Chief Julie that a PenaltÞ 
implies a Prohibition, though there are no prohibitory Words in the Staeme. 
Garth. l Skin. 323. 


M 2 . brought 
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brought i in that Coutt, and the like i in the Exchequer, Seezue 


no Action will lie againſt him but in his own Court. 5 
I mentioned an Action upon the Stat. of 2 & 3 Edw. 6. c. 13. 
I ſubmit it to your Lordſhips, that the Court of Excheguer 
may entertain an Action upon this Bye- law againft an Attor- 
ney, becauſe by the Privilege of that Court no Action will lie 
againſt him in the inferior Court; it is upon the beſt of Prin- 
ciples that an Action lies, it is to prevent a Failure of Juſtice : 
If ſo, this is a Caſe in which they will go the greateſt Length; 
if they will entertain an Action, then there is an End of this 
Cauſe, the Party has'the ſame Remedy there. 

Mr. Field has ſaid that the Law of Privilege does not, in the 
preſent Caſe, ouſt the City's Power to make e and 
therefore cannot be allowed. | 

That is quite begging the Queſtion ; there! is no Doubt but 
the City have it in their Power to make ſuch a Bye- law; but 
does it follow of Courſe; becauſe they have that Power, that 
therefore they have a Power to exclude the Privilege of the ſu- 
Po Courts? No Authority can be cited for this Purpoſe. . 

Then the Head of nn that I uſed laſt has not ben 
anſwered. c. | 7 of. 

I did not remtend, that the Cuſtom of Kaden was nugatory and 
void, or that the Bye- law was void, or that the Judgment in the 
ſuperior and in the inferior Courts confirming them were void, 
but that, as to this particular Limitation, the Bye- law, ſo far 
as 1t reſpected the Privilege in Queſtion, was void. | 
I did contend, that the City's Right to make Bye-laws, with 
this particular Limitation, muſt be either founded u pon Char- 
„ ter 


8 
. % 


— 


of E 
ter or Cuſtom : I ſhewed it could not be from Cognizance of 
Pleas, by Lord Anderſon's Caſe. The King's granting an ex- 

empt Juriſdiction or r d will not take away the Privi- 
lege of an Attorney. a 
Mr. Field has advanced quite a new Doarine; that the King | 
can, by his Charter, not only take away the ſpecial. Privilege of 
the Courts, but likewiſe their general Juriſdiction. - - 
It never was laid down in any Court, nor can it be main- 
tained, that the King can by Charter deprive the antient Courts 
of Record of their Juriſdict ion. . | 1 
As to the Force of Cuſtom, I cited a Cate: whine © n 
was elected Reeve by Cuitom ; it was held it would not take 
away. the Privilege of an Attorney. I mentioned ſeveral Caſes 
where they claimed it. The ſuperior Courts held, that where 4 
an Attorney was intitled to his Privilege, it could not be taken 3 
away by Cuſtom. It cannot then be taken away by a Cuſtom | | 
to make Bye-laws, | | 
The Requiſites to Bye-laws are theſe ; that chiny: ſhall be to 
the Profit of the Crown, to the Profit of the Citizens where 
made, and of all Perſons reſorting thither. Can the Limitation 
in a Bye-law, which excludes the Juriſdiction of the ſuperior 
Courts, be of Profit to the Crown? It is in Derogation of the 
Crown; it deprives the Subjects of an Opportunity of wn | 
Acceſs to the ſuperior Courts. 
Though I allow all the Privileges of the City, I lane a ent 
Veneration for the City and its Privileges ; I have great a Reaſon 
ſo to have; yet I muſt ſubmit to your Lordſhips, and contend, 
that it is to the Prejudice of the Citizens, to deprive them of the 


Liberty of reſorting to the ſuperior Courts, 
2 | | If a p 
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If then the Privilege cannot be taken away by Charter, or by 
Cuſtom, it cannot be taken away by a Bye- law founded upon 
Cuſtom. 

Mr. Field has taken Notice of the Caſe of The city of Lon 
don v. Grofvenor, that no Action lay in the ſuperior Court, and 
that therefore a Procedendo was e. I was not preſent at 
the Argument. | 

I believe what Mr. Field ſays was ; argried, that an Action 
would lie in the ſuperior Court, becauſe they gave their Opi- 
nion; firſt, that an Action would lie in the ſuperior Court. 
They granted a Procedendo, it is true; and the Reaſon of it I 
mentioned before, declaring in ſo many Words, that it was not 
becauſe an Action would not lie there, but becauſe of the Dif- 
ficulty and that it was a Cauſe of Weight; they therefore put it 
in the regular Courſe of Deciſion, in order to its coming to the 
Houſe of Lords: I ſubmit it to your Lordſhips that is the 


ſtrongeſt Authority, 
Mr. Field has taken Notice of a Citation. of mine out of 


Siderfin. He ſays, the Expreſſion of Lord Chief Juſtice G 
is not material. As for the ſpecial Limitation of the Action, 
„ J hold it to be idle and void, and Debt lies in this Hall.” 


2 Sid. 121. Is not that material? 
As to what he ſays of the Admiſſion of Counſel not being 


any Authority; I ſubmit it, that a Man of his Conſequence, ad- 
mitting a Point to be againſt his Client, muſt be conſidered as 
an Authority for the Purpoſe for which it is cited. : | 

Mr. Field then reſumes the MS, Argument of Lord Chief 
Juſtice Holt. 


I aber : 


t 4 


I ſubmit it to your Lordſhips, that nothing but that which 
Lord Chief Juſtice Holt delivered in a Court of Juſtice can be 
Authority. He was miſtaken when he faid, that no Action 
would lie in the ſuperior Court by the Chamberlain. I muſt 


therefore ſubmit it, that if the Argument I made uſe of had its 
Weight, it is not taken off by that. 

Upon the Whole, I ſubmit it to your Lordſhips, that the In- 
tent of the Bye-law was not to exclude the ſuperior Courts, 
but to give the inferior ones Juriſdiction; and further, that the 
City of London, though they have Power to make Bye-laws - 
relating to the City, they have no Power to exclude the ſuperior 
Courts of their Juriſdiction. 

I heartily beg Pardon for taking © 58 ſo much of your Lord- 


Mi ps Time. 
Mr. Juſtice Deniſon's Queſtion to Mr. Pillau, 


Did the Court of Common Plat in that Caſe of Grofvenor, 
or the two Judges preſent, give their Opinion, that an . 
would lie in the Name of the Chamberlain of Londen ? Here it 


is of Conſequence, becauſe it is ſaid Lord Chief Juſtice Wills 
doubted whether an Action would lie. 


Mr. Williams's Anſwer. 


My Lords, the Words are theſe: * I think we have Cog- 
* nizance of the Cauſe; the Courts of Meſiminſter-Hall are 
* not to be excluded from having Jurifdifton, unleſs by ex- 


*£ preſs Words even in an Act of Parliament. The only Doubt 
% with 


. 
6 wich me is, becauſe the Action is to be brought by the 


% Chamberlain ho is a Stranger; but conſidering the Bye- 
% law to have the Force of an Act of Parliament. the Cham- 


40 berlain may bring the Action.” „ 
Lord Chief Baron Parker. | 


This Cauſe has been argued: with great pn and 1 
ing on both Sides; it depends upon this, whether or no the ſu- 
perior Court can entertain an Action upon the Bye- law? I muſt 
confeſs the Notion that has been ſtarted of an adequate Remedy, 
for which no Authority was quoted, is new to r * It 1s pro- 


per to be conſidered. N 


What I would have looked into is the Bye- law, in the ſeve- 
ral Caſes where the Courts of Ve eſtminſter- Hall have granted 
Procedendos, to ſee whether there are negative Words in the 
Bye-law ; Mr. Williams ſays, there are in one. I would have it 
looked into, in order to ſee whether the Courts of Vg feminſter- 
Hall have not granted Procedendes in Caſes where there a 
been no negative Words. | 

It has been inſiſted upon for the Plaintiff in Hs that the 
Privilege of an Attorney cannot be taken away without ne- 
gative Words. The Queſtion here is, whether an Attorney 
has any Privilege? There are many Caſes where the Action is 
founded upon a Cuſtom, and in ſuch it is manifeſt that he has 
no Privilege, as the Caſe of a foreign Attachment. Is the Party 
deſtitute of Remedy if Privilege is allowed? No; he has a Re- 
medy, but not a cuſtomary Remedy. The Caſe of an Action 


for ares. the a Woman Whore in the City, is founded upon a 
Cuſtom, 
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Cuſtom, and therefore a Procedends goes; ſo is the · other Caſe 
of a Conceſſit ſolvere, and therefore a Procedendo goes: In that 
Caſe Cuſtom will controul the Privilege of an Attorney; and 
therefore it comes to this, whether the Party can have a Re- 
medy in the ſuperior Court ?“ I do not ſpeak this to narrow 
the next Argument, I deſire the Whole mer be — in its 


full Scope. E 
As to a Circumſtance mentioned, I take Notice of it has it 


n be anſwered. 
It is ſaid, that no Reaſon is given 1 Chamberlain can- 
not maintain an Action in the . Court as well as in bis 


inferior. 


I will give a Reaſon, - becauſe "ON . is Soundei upon 
the Cuſtom of the City; though it is ſaid that in the Caſe of Mol- 


wich it is determined that he can; that is, directly contrary to 
Lord Chief Juſtice Holi's Argument. I believe 1 ſhall be able 
to get an accurate Report of that of alwiob. My Brother #9/ter 


thinks it was an Action brought in the King's Bench; if it was 


it will have great Weight. | 
As to Bodwick's Caſe, the King's Bench * ſay ſo in tha: 


Caſe which might come before them by Writ of Error; it 
was an extrajudicial Opinion, and therefore cannot have that 
Weight that it would have if it had been a Point determined. 
I throw out theſe Things that they may be ſpoke to, without 
intending to give any Opinion. \ 

1 ſhould be glad to have the Bye- laws looked into * 


Procedendos were granted, to ſee if there are negative Words, 
N ; and 


199 1 
and t to have Holwich's Caſe ſearched to ſee if final Judgment was 
given in it. 


Mr. Juſtice Deniſon. 


I think there are but two Things in the Caſe ; that is, whe- 
ther an Action will lie, in the Name of the Chamberlain of 
London, upon this Bye-law, in the Court of King's Bench? 

Mr. Williams has made another Point, which will be proper 
to be conſidered ; he ſays, that thoſe Bye-laws which appoint 
the Actions to be brought in the Courts of Londan, are not in 
Excluſion of the ſuperior Courts ; that is s what he fays, which 
perhaps may be very material. 

In this Argument many Caſes have been cited, and it has 


born extremely well branched: out, but it ſeems to . upon 


theſe two Points principally. 
We cannot direct the Argument better than in the Man» 
ner it has been already conſidered ;. it has already been amply 


argued. 


At 
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At * Serjeant Inn Hall Friday 20th June 1758. 


Bebber the Contitnetonians in ERROR, namely, 


Lord Ch. Baron Parker. 
Mr. Juſt. Deniſon. 

Mr. Juſt. Foſter. 

Mr. Bar. Legge. 


Mr. Norton, for the Plaintiff in Error. 


Y Lords, I am of Counſel for the Plaintiff in Error, Mr. 
Alexander; and though I might be warranted by ſeeing 
here one of your Lordſhips, who I had not the Pleaſure of ſeeing 
on the laſt Argument; though that might warrant me, I ſay, 
to go into the Caſe anew ; yet being informed that Mr. Baron 
Legge has been acquainted with what paſſed on the laſt Argu- 

ment, I ſhall confine myſelf to the Argument that I intend to 
make; perhaps I ſhall go a little further, I ſhall rather allude 
to the Caſes that were mentioned on the former Argument, 
than trouble the Court with a Repetiton of them in any Part 
of the Caſe, where I have nothing new to offer. I ſhall not 
repeat what paſſed before, but reſt the Caſe upon the Argu- 


ment and Authorities which were ſo ingeniouſly and ably in- 
N 2 5 liſted 
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fiſted upon on the laſt Argument; I ſhall rather chuſe to do: 
that, than take from the Force and Efficacy of them, by: 
ſtating them again with leſs Accuracy. It was inſiſted upon 
the laſt Argument, that if an adequate Remedy could, in this 
Caſe, be had in the Court above, that would ſuffice, there would 
be no Failure of Juſtice, and the Privilege ought te be allowed, 
I mean to eaſe the Cauſe of that Part of the Argument, and reſt 
it entirely on what was ſaid on that Head the laſt Time the 
Cauſe was argued. I will confine myſelf to a few ſimple Pro- 
poſitions. 1ſt. As a general Propoſition I ſhall inſiſt, that the 
Chamberlain of the City of London may maintain an Action 
upon a Bye-law in the ſuperior Court, if a Juriſdiction is by 
the Bye-law given to him to ſue. I fay, in general, that he 
may maintain an Action in the ſuperior Court. This is a Point 
which, upon the laſt Argument, was ſtrongly litigated on the- 
other Side; it was inſiſted upon that there never had been a 
Caſe determined which had laid it down, that the Chamber- 
lain could maintain an Action of that Kind in the ſuperior 
Courts; I hope from Reaſon and Authority to ſatisfy the Court 
that it has been ſo determined. From Reaſon and from the 
Nature of the Thing, one would think that the Chamberlain 
ſhould be able to bring an Action in the ſuperior Courts, rather 
than in the inferior, eſpecially where the Invaſion of a F ran- 
chiſe of the City is the Subject-matter of the Action. They 
have as fair a Chance for Juſtice in the ſuperior as in the in- 
ferior Court; and there will be equal Right done to both Par- 
ties in the ſuperior, rather than in the inferior Court. Upon 
the Reaſon and Nature of the Thing, there can be no doubt 

2 5 but 
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but the Action was as maintainable by the Chamberlain in 
the ſuperior Court as it could be in the inferior. I ſhall 
conſider the Objections made to the Chamberlain's ſuing in 
the ſuperior Court; and I believe they will appear to be of 
that Nature, that they go equally ſtrong againſt. his ſuing in 
the City Courts, as they do againſt his ſuing in the Courts of 
Weſtminfter-Hall. The firſt Objection was, that the Cham- 
berlain was a Stranger to the Right, and could not bring the 
Action; that he was not injured by the Infringement of the 
Bye-law ;- and that he had no Intereſt in the Penalty inflicted. 
for Breach of it; that the Event of the Suit was nothing to 
him; and that the Law hardly knows of ſuch a-Thing as a 
Perſon's bringing an Action Who had not ſome Grounds in 
Point of Intereſt, or ſome Cauſe of Complaint, unleſs in the 
Caſe of Actions given by Statute, to any Perſon that informs. 
And it was ſummed up with this, that a Cooſe i in Action is dot 
aſſignable, that the City only are intereſted in ſuch a Caſe, that 
they, and No- body elſe, could bringt the Action. If this Po- 
| ſition is true, in the Latitude contended for on the laſt Argu- 
ment, it would be too much for me to fay at this Day, that 
the Chamberlain could maintain ſuch an Action; it was onthe 
laſt Argument aid, that it had not been determined. After 
the Caſe of Bodwych v. Fennel; T could not have expected to 
have heard that, becauſe I find it Was there determined after 
three Arguments; it was ſpoke to twice, and then conſidered 
and determined the third Time ; and the Opinion delivered by 
Lord Chief Juſtice Lee Was, that a mere Stranger could not bring 
an Action, if he was a Stranger to the Right and to the Remedy; 
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if he was ſuing for himſelf, and had not a Right to the Thing 
to be recovered. According to the Opinion in that Caſe, it 
would be too much for me to contend that he could bring ſuch 
an Action; but I beg Leave to aſk, are not all theſe Objections 
equally applicable? and don't they hold equally ſtrong againſt 
the Chamberlain ſuing in the City Courts, as they do againſt 
the Courts of We/tminfter-Hall? Is he leſs a Stranger to the 
Right when he ſues in the City Courts, than when he ſues in 
Weſftminſter-Hall? Is the Right aſſigned when he ſues in the 
Courts of Weſtminfter-Hall, and not aſſigned when he ſues in 
the City Courts? This ſhews the Abſurdity of the Propoſition. 
| The Truth is, that the Chamberlain is not a Stranger to the 
| 

| 


Action, as I ſhall ſhew from ſeveral Caſes. 


Lord chief Baron Parker's Queſtion to Mr. N orron. 


Where is the Caſe of Bodwich V. PF ennel ? 


| Mr. 7 8 8 Anſwer, nag Continuance of his Argu- 3 
| 1 
| ment for the Plaintiff 1 in Error. 2 


My Lord, what J mention is from my Notes; it was in Mzch. 
Term 21 Geo, 2. The Caſe was three Times argued, and it 
| was ſpoke to by three of the Judges; I am now in the Hearing 
| of Two of the Judges who were both then upon the Bench. 
The Truth of the Matter is this, that the Chamberlain may 
bring an Action in the ſuperior Courts for the Breach of a Bye- 
law, impowering him to ſue for ſuch Breach. He may do it 


upon this Ground I apprehend ; that he is the known Officer 
of 
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of the Corporation; that the Law will take Notice of: him as 
ſuch; that he is their Treaſurer; that they take Notice of him 
as ſuing for the Benefit of the Corporation; and that be is 
under their Controul and Direction. This was determined 
in a Caſe J ſhall not preſume to ſay any Thing further about, 
than that I find the Queſtion was there determined, though 
it was doubted. upon the laſt Argument whether it was or 
not. The Caſe of Holwich v. Hungerford (of which I have 
ſeen a Note) was determined, after more than one Argu- 
ment, upon this very Point, an Action brought originally 
in the ſuperior Court; an Objection made, among others, 
that the Chamberlain could not ſue, and for the Reaſons too 
given upon the laſt Argument; all this was urged, and yet, 
after mature Deliberation, and hearing two Arguments, the 
Court was clear of Opinion, that he might ſue, and that he 
might ſue for the Reaſons I have mentioned. I am the more 
ſurprized that it ſhould be doubted, whether there was ſuch 
a Caſe determined in the Manner it was ſtated by the Gentle- 
man on the ſame Side with me; becauſe in the Caſe of Bod- 
wich v. F ennel, this Caſe of Holwich v. Hungerford was re- 
peatedly taken Notice of: It was, in Truth, mentioned over 
and over again, as Mr. Williams ſtated it, and recognized as 
Law. Indeed, when one conſiders what the Queſtion was in 
each Caſe, it is almoſt impoſſible that ſuch a Caſe as that ſhould 
eſcape the Notice of the Court and the Gentlemen of the Bar, 
in the Caſe of Bedwich v. Fennel. In Hotwich v. Hungerfo 4 
the Queſtion was, whether the Chamberlain of Briſtol could 
ſue for the Penalty of a Bye-law : ? he being, as it was infiſted 


upon, 
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upon, a Stranger to tlic Right ind to the Remedy,” The Caſe 
of Bodwich v. Fennel was a Caſe, where the Bye-law had given 
the Penalty to the Informer, who was an abſolute Stranger. 
The Arguments are deducible from the ſame Principle ; the 
Reaſon is ſo analogous that it is almoſt the ſame in both; there- 
fore it would be impertinent in me to take up the Time of the 
Court to prove it by any other Argument. It was determined 
by one Caſe upon the very Point, and. recognized by another 
ſimilar to it, and that in the Caſe where the preſent Diſpute 
aroſe. If that general Propoſition be true, that the Chamber- 
lain may ſue in the Courts of N e/tminſter-Hall, it brings me 
naturally to the next Queſtion in the preſent Caſe; that is, 
whether there is any Thing particular in this Bye-law that has 
limited this Action to the City Courts, fo as that the Cham- 
berlain cannot ſue but in the City Courts? (I hope I have proved 
the general Propoſition, that the Chamberlain may ſue in the 
ſuperior Courts) This brings me naturally to conſider the In- 
tent and Words of the Bye-law (I ſhall conſider the Operation 
of it by-and-by). I muſt ſubmit it to your Lordſhips, that the 
Intent of the Bye- law, or of the Perſons in making it, is a good 
Rule to go by to expound the Bye-law. If the internal Evi- 
dence ariſing from it ſhould be ſatisfactory to the Court, that 
the Makers of it did not intend to exclude the Courts of WYe/t- 
minſter-Hall, then the Court in the Conſtruction will hard- 
ly do it: That the Makers did not intend to do it, I ſhall 
ſhew by conlidering what was the Object of the Bye-law ; ; it 
was to ſecure the Franchiſe of the City, and to puniſh thoſe 
who ſhould infringe it, in an eaſy and expeditious Way, by 

giving 
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giving a Penalty * the Breach of che Bye-law, which} is i. 
Subſtance a Breach of the Cuſtom, a and by giving that in Lieu of 
Damages, i in an Action to be brought by the City, for Breach of 
the Franchiſe. The next Object was. to give a Juriſdiction to 
their Chamberlain to ſue in the City Courts; chat was manifeſtly 
the other Object of the Bye law. But does it appear from 
this, that it was any Part of the Conſideration, or was at all i in 
Con templation by. thoſe who made the Bye- law, th that they meant 
to exclude the Courts of WW, eftthinſter-Hall ?. 2 1 beg Leave to ſay, 
they could not intend it; and for this plain Reaſon, if they intend- 
ed to exclude the Courts of WPminfter-Hall, there WAS nothing [ 


ſo ealy a as to do it; three Wort, if they had purpoſed, to have 


414 4 4 


done it, would have done it effectually, i if, when they, were giving . 
J * to the N to ſue i in the : Oy Courts, they | 


5p {L1 


had been minded to make : a Law, that FOND an F 1 
in the City Court, thould not be removed into the lager 


Court; they would not have made the Penalty five Pounds 3 
for if they had made it only | four Pounds nineteen n 


W 5 p 214 425 


that nl have as effectually taken away-t the Juriſdiction, of 


che Courts of We -ſominſter- Hall (which I am ſuppoſing they 
coult' do for Argument-Sake, though | 1 ſhall ſhew hereafter 


. *. 44 4 


they mit not) as any Words whatever : : If they had intended bk | 
to have tiken away the furildidtion of the Courts of Weftminfter-. . 
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Hat, they cobld have done'i it by ma king il the Penalty one Shil- 4 
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This, my Lords, I infiſt upon is an internal Evidence ariſing; 
from the Bye-law, chat they did not intend to exclude Ye eft- 
minſter-Hall. If they did not intend it, the next Thing to 
conſider is, whether they have done it? I ſhall take the Ob- 


jections to this Conſtruction as they were made: It was ſaid, 
that if they did not intend to take away the juriſdiction of the 


Courts of Weſtminfter-Hall, why have they given an expreſs. 


Power to the Chamberlain to ſue.in the City Courts! ? In an- 
{wer to this, I ſay, it is not ſo eaſy for us to aſſign Reaſons for 


what the City does in making of Bye-laws ; but perhaps it 


will not be difficult to ſhew a Reaſon for the making this Bye- 


law to ſue in the City Courts. In the Language of this Bye- 
law, your Lordſhips will pleaſe to obſerve, they follow that of 


the old Bye-law ; ; it follows the Bye-law made many Years | 


ago, that is ſtated in Vaggoner's Cale. It is a formal Prece- 


dent that has prevailed from the firſt making Bye-Iaws down Z 


to the preſent Time. If we conſider it as a Bye-Iaw made : at 
a Time when perhaps the Complaiſance of the City had not gone 
ſo far as they did afterwards (* do not mean to ſay as they do 
now, but ſome. Time ago): If, I fay, we  confider it in that | 


Light, it having followed the Precedent i in ; Waggoner I Cale, 


there i is a plain Reaſon occurs. Was there i no Doubt whether x 


the Chamberlain of the City of London could bring an Action 


in the City Courts upon. a Bye-law relative to their own, F ran- 


chiſe? Was it Rer integra ? 9 1 thould rather now contend againſt 
Authorities which are only Caſes that have paſſed, ſub Silentia.. 
For there is no one judicial Authority determined in N 2 
minſter-Hall, that a Bye- law, giving the Chamberlain Power to 
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ſue in the City Courts, excluſive of We iminſter-Hall, was ever 
judicially determined to be good. But, I ſay, I ſhould rather 
now contend, that ſuch a Bye-law, giving Power to the Cham- 
berlain to ſue in the City Courts, is bad, rather than it ſhould 
be allowed to exclude the Courts of We eſtminſter- Hall. What 
kind of Reaſons have been throw n out ? Why, in this Caſe, 
Lord Chief Juſtice Holt declared his Opinion, and recom- 
mended to the City, in the Caſe of The Chamberlain of London 
v. Mood, as was mentioned. What was all that Doctrine 
built upon ? Your Lordſhips will excuſe me if I examine it 4 
little; 1 hope the City will, by litigating this Queſtion, draw 
on another; T ſhall be glad of it. The Principles upon which 
the Chamberlain of London can ſue in the ſuperior Courts F 
have already inquired into. It is becauſe” the Chamberlain is 
the known Officer of the City; it is becauſe he ſues for their 
Benefit, and under their Direction: And ſhall the City Courts 
entertain Juriſdiction in a Cauſe in an oblique Way, where their 
own Officer ſues, where he ſues for their Benefit, and under 
their Controul and Directions? To bring it in their own Name 
would be repugnant to Juſtice; to be both Judge and Party 
would be againſt the immutable Law of Reaſon, and the firſt 
Principle of Juſtice ; ; it would be contrary to the Jura Na- 
ture ; and even if an Act of Parliament, or any other Law was 
made for that Purpoſe, it would, as Lord Coke ſays, be bad. 

Is it at all different whether the City ſues in their own Name, 
or in the Name of the Chamberlain? Ne ot at all; yet upon this 


| Fineſſe have been laid down all the Argument i in regard to the 


ſuing in the City Courts. Whether there is a ſubſtantial ſound 
O 2 Diſtinction 


* 
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Diſtinction between ſuing in their own. Name, in their own: 
Court, and in the Name of their Chamberlain, or whether it 


is artificial, I leave to common Senſe to determine. I have 
not now ſuch a Taſk upon me: It is not incumbent upon me to 


prove that the Precedents of Procegendos were grounded upon 
falſe Complaiſance to the City; z I need not 20 ſo far as to ſhew 
that theſe are. It is enough for me, if a. reaſonable Conjecture: 
can be made, why, in. this Caſe, they could not. give that 
which could not be given, without expreſs Terms and Power, 


to their Chamberlain to ſue in. their own Courts, and no where 


eſe. It followed the other Bye-laws which give an expreſs Ju- 


riſdiction to their own Chamberlain, to ſue in Matters relative: 


to their own Franchiſes in their own Courts. 


If there may be a good Reaſon afligned, and perhaps. there 


may be ſomething better than mere Chimera; if it was thought 
reaſonable to give an expreſs Juriſdiction to ſue in their own 


Courts; that will perhaps be an Anſwer to a great deal that. 


was inſiſted upon in the laſt Argument. Then there will be 
no Reaſon why this Bye-law, giving a Juriſdiction to their 
Chamberlain to ſue, ſhould exclude the Courts of Weſtminſter - 
Hall. It is a Propoſition ſo clear in the State of it, that one 
can hardly think of forming a ſerious Argument about it. If 
the Corporation had a Reaſon for what they did, in giving a 


Juriſdiction to the Chamberlain to ſue in the City Courts, me- 


thinks it is being ungrateful, at leaſt to the Courts of Vet- 
ziinſier- Hall, that becauſe the Courts of Męſiminſter-Hall have 


permitted them to ſue in the City Courts, the City ſhould. 


make uſe of that as a Reaſon to exclude the Courts of Ye/t-. 
minlter=. 
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minſter-Hall. I apprehend, when the Matter is examined into, 
there will not be the leaſt Foundation in Reaſon or Authority 
for what is inſiſted upon by the other Side. It has been inſiſted. 
on the other Side, that a Bye-law has been conſidered in all 
Caſes in Argument, as carrying along with it the Force of ai 
Act of Parliament; one could think it had been conſidered in 
that Light by reading it ; it is in the Style of an Act of Parlia- 
ment throughout. This extraordinary Bye-law is grounded 
upon no other Cuſtom than what all Corporations by Preſcrip- 
tion are as much intitled to as the City of London. There can 
be no Pretence to ſay, that this Bye-law, which runs in the Af- 
firmative throughout, and has no negative Words in it, can ex- 
clude the Juriſdiction of the Courts of Weftmin/ter- Hall, by any 
Authority that I know of. It is a general Rule, that the Ju- | 
riſdiction of the Courts of Meſtminſter-Hall cannot be taken 
away by an Act of Parliament without negative Words. There 
is a Circumſtance that was often mentioned by Mr. Field on 
on the laſt Argument. It was ſaid, that the preſent Bye- la 
having created a new Offence, and given a Penalty to be re- 
covered in the City Courts by the Chamberlain, it muſt be a 
Recovery there and no where elſe, and therefore their giving 
the Penalty to be recovered in the City Courts is an Excluſion 
of all others. Is it true that this Bye-law has created a new 
Offence ? It certainly has not; if it had created a new Offence 
(I will tell the City fo) if it had created a new Offence, the 
Bye-law would had been good for nothing. A Bye-law to ex- 
clude Foreigners is bad, unleſs it is ſupported by a Cuſtom of the 


Corporation to exclude them; therefore I have a Right to ſay, 
that. 
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that it has. created no new Offence; It has in Fact. done no- 
thing more than annexed a new Penalty to an old Offence; 
and how far the Courts of Meſiminſter-Hall can be excluded 
by that I muſt ſubmit: I apprehend that this, and this only, 
is the ſolid and true Diſtinction. Suppoſe, for a Moment, 
that the Bye-law had created a new Offence, and had or- 
dered it to be recovered in the City Courts, yet if the Mode 
of Recovery was ſuch as the common Law Courts hath 
adopted (chat is, a common Law Remedy) I apprehend that 
even there the giving a Remedy in the inferior Court is not 
an Excluſion of the Courts of Weſtminfter-Hall,; that Pro- 
poſition is as clear as the other. If the Remedy be a com- 
mdn Law Remedy, the giving it to a particular Court does not 
exclude the Courts of Je eſtminſter- Hall they have only a con- 
current Juriſdiction with the Courts of *. eftminſter- Hall, and 
the Juriſdiction of Meſtminſter-Hall is not taken away. A 
Multitude, of Authorities have been cited to the Purpoſe; it is 
not neceſſary to lay them before the Court now. It was faid, 
that this Bye-law muſt be taken altogether ; and as by that the 
Chamberlain is to ſue in the City Courts, he muſt either ſue in 
the City Caurts or not at all. Your Lordſhips ſee that this is 
Petitio Principii. I have ſhewn that he may ſue in the ſupe- 
rior Courts, and that there is nothing to prevent him. But if 
the City could frame a Bye-law on Purpoſe, and ſay, that the 
Chamberlain muſt either ſue in their own Courts, or not at 
all, whoſe Fault is it that the Makers have not done ſo here ? 
The Foundation of the Juriſdiction of the Courts of Weſtminſter 
Hall does not depend upon ſuch a Baſis. It is not in the Power 
of 


„ 


of the City, by making an impertinent Bye-law, to take away 
the Juriſdiction of the King's Courts. God forbid that the 
Right of the Subjects ſhould depend upon that. It has been 
ſaid, that as to the Courts of Meſiminſter- Hall not having their 
Juriſdiction taken away unleſs by negative Words, it is in 
Caſes only where thoſe Courts above had an antecedent juriſ- 
diction; this was greatly relied upon by the Gentleman on the 
other Side. Iwill examine that, and ſee whether it has a better 
Foundation than any other Propoſition he has laid down. Is it 
true, in the preſent Caſe, that the Court of King's Bench had 
not an antecedent Juriſdiction? The Gentleman on the other 
Side ſays, moſt certainly they had not; I have proved that they 
had. The King's Courts had certainly a Juriſdiction on the 
Subject- matter of the Bye-law, which is a Franc hiſe.. The Re- 
medy founded by the Bye-law is a Prevention of the Offence, . 
and a Puniſhing the Offender who broke the Bye- law: In all 
theſe Caſes the ſuperior Courts had Juriſdiction, Þ.%Fiere could 
the City go for Redreſs if their Cuſtom was infringed ? They 
had no other Remedy but by Action in the ſuperior Court; 
no Way but by an Action to recover Damages for the Breach - 
of the Franchiſe. Therefore, with reſpect to the Subject- mat- 
ter of this Bye- law, the ſuperior Court moſt aſſuredly had Ju- 
riſdiction before the Bye- law. Let me ſuppoſe that the Bye- 
law had ſtopped ſhort in giving the Penalty only, where muſt 
the City have ſued in that Caſe? In the ſuperior Courts, and} 
no. where elſe. The. Bye-law: having inflicted a Penalty of 
five Pounds: upon all Perſons. offending againſt it, and having 
neither mentioned the Court the Perſon is to be ſued in, or the 


Perſon to ſue for it, the Method of enforcing ſuch a Bye-law- 
| | would 
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would have been this; that the City of Landon alone could 


have brought an Action upon it, and the ſuperior Court alone 
could have entertained the Action. Therefore, touching the 


Bye- law, and the Subject- matter of it, the ſuperior Courts cer- 


tainly have Juriſdiction. The Gentleman on the other Side 
ſays, that will not do, becauſe here is a particular Remedy 
chalked out to the Chamberlain. What is that a common 
Law Remedy, an Action of Debt ? It would have had ſome 
Colour of Authority to ſupport it, if the Mode of Recovery of 
this Penalty had been in a Way that the common Law Courts 
could not have adapted their Proceedings to; and if they had 
intended any Thing of that Sort, I can eaſily ſee how they 


could have excluded all Courts but their own. If, inſtead of 
giving an Action of Debt for the Penalty, they had made it re- 


coverable in a ſummary Way, by an Application to the Lord 
Mayor, or to the ſitting Alderman; to be ſure the Courts of 
Weſtminſter- Hall would have been ouſted in that Caſe, as far as 
a Bye- law can ouſt them of Juriſdiction. But as it is inflicting 
a Penalty for the Breach of a Franchiſe of-which the ſuperior 


Courts had Juriſdiction, and as the Remedy is by a common 
Law Action, Eso inſtante that it is made, the Juriſdiction of the 
ſuperior Court attaches upon the Bye- law, it could not be other- 
wiſe. It would be a ſtrange Doctrine to ſay, that becauſe the 


Bye-law has given a Penalty for the Breach of a Franchiſe, and 


an additional Remedy, that it excludes the ſuperior Jurifdic- _ 
tion. It cannot be contended, but that the City may bring 
an Action for a Breach of the Franchiſe, if they pleaſe. This 
Bye-law does not hinder them; wan gives an additional 

| | . 
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Penalty to be recovered in a common Law Action; an Ac— 
tion of Debt as ſtated in the Record. It would ſound harſh 
in every Ear to ſay, that becauſe a new Penalty is annexed 
to an old Offence, and though the ſuperior Courts had Ju- 
riſdiction of the original Subject-matter of the old Remedy, 
yet becauſe there is a Juriſdiction given to the Chamberlain 


to ſue in their own Courts, that ſuch a Clauſe ſhould operate 


like negative Words in an Act of Parliament, to exclude the 
Juriſdiction of Weſtminſter-Hall, it is hardly to be imagined in 
a Caſe thus circumſtanced. Having faid thus much upon this 
Part of the Caſe, give me Leave to inſiſt upon what I juſt hinted 
at before, as the only ſolid Diſtinction with reſpect to excluding 
the ſuperior Courts ; I ſhall take Notice of one Caſe mentioned 
on the other Side (for there was only one that I thought ad Rem} 
by itſelf, and then I ſhall take Notice of them altogether. In 
Support of all I have been endeavouring to anſwer, it was men- 
tioned out of Lord Chief Juſtice Ha/e, that where a Statute 
creates a new Offence, and has chalked out and preſcribed a 
Mode of Puniſhment which the common Law cannot com- 
ply with, the Method chalked out by the Statute or Bye-law 
muſt be followed and no other ; and though there are no ne- 
gative Words in that Caſe, that the Courts of Weſtminſter- Hall 


are notwithſtanding excluded. Was it my Buſineſs to enquire 


into the Legality of that Opinion of my Lord Chief Juſtice 
Hale ; perhaps I ſhould not be under Difficulties to ſhew that 


it had gone too far; but what is that to this Caſe? Has 
this Bye-law created a new Offence? Has it chalked out a 


Mode of Puniſhment that the common Law cannot be adapted 
| | 
£ to ? 
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to? They are both falſe, as to the creating a new Offence, and 
as to chalking out a Remedy the common Law is not ad- 
apted to. The Action of Debt is the Mode of Recovery 
given by the Bye- law, and it is a common Law Remedy ; 
and therefore your Lordſhips ſee the Caſe which was ſo much 
relied upon, by the Gentleman on the other Side, is nothing 
to the Purpoſe. It does not conclude to the preſent Point. 
Though I admit the Caſe, which perhaps is not Law, yet it does 
not affect the preſent Queſtion. There is another Thing, not 
at all impeached, that where there are ſubſtantive prohibi- 
tory Clauſes, and other Clauſes intervene between that and 
the Offence, and the Clauſe that chalks out the Remedy, that 
there the Courts of Weſtminſter-Hall have Juriſdiction, in ſpite 
of any Thing that has been thrown out to the contrary, Here 
is a general prohibitory Clauſe, though this does not appear 
in the Record, your Lordſhips are to correct the Errors ; and: 
what is in the Law, is as much before the Court, as what is. 
in the Record; it is the ſame as if it was an Act of Parlia- 
ment, and your Lordſhips were ſitting in Meſiminſter- Hall. 
There is a general prohibitory Clauſe; then come ſeveral in- 
terve ning Clauſes relating to other Matter; then there are 
ſeveral prohibitory Clauſes; then there is a Clauſe that has | 
chalked out the Mode of Puniſhment, which brings it within. 
the Rule cited by the Gentleman, on the ſame Side with me, 
and to which no Anſwer was attempted to. be given on the: 
laſt Argument. Suppoſe now for Argument-ſake, this Bye- 


law is to have the Effet, which the Gentleman on the other 
Side has been contending for, that it will enure and operate- 


t 
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to exclude the Juriſdiction of the Courts of Weſtminſter- Hall. 
If it did fo I ſhould humbly contend, that ſuch a Bye-law, 
framed in this Manner, ſo far as it goes to the Excluſion of the 
Courts of Weſtminſter-Hall, would be guoad that, an abſolute 
Nullity and void. If it had that Effect it would be void, and 
they would not give us ſo much Trouble on the Point of Pri- 
vilege. I muſt contend, that this Bye-law is not grounded upon 
any ſpecial particular Cuſtom ; if it was, perhaps it would ad- 
mit of a different Conſideration from what it now does; as it 
is grounded upon a general Cuſtom to make Bye-laws and to 
exclude Foreigners, it muſt be conſtrued as [ mentioned. Here 
is no Cuſtom that the City ſhall or may confine to their Courts 
the Trial of Cauſes about their own Franchiſes; it is founded 
only upon a general Cuſtom to make Bye-laws for the good 
Government of the City, and the Cuſtom to exclude Fo- 
reigners. I inſiſt, and, if it was at all neceſſary, I could prove, 
that every Corporation in the Kingdom, ever fo ſmall, that can 
derive its Original from Preſcription, and has a Cuſtom to ex- 
clude Foreigners, has an equal Right to make ſuch a Bye-law 
as the City of London. Would it not be ſtrange, and ſtartle every 
Body to hear it ſaid, that every Corporation, by making a Bye- 
law to impower their Chamberlain to ſue in their own Courts 
in Matters relating to their own Franchiſes, do exclude the 
Juriſdiction of the Courts of Yefmrinſter-Hall? Does it not ap- 
pear glaring to every Body? Every little petty Corporation 
would grow up to what the Corporators would have them. If 
they could exclude the Courts of Weſtminſter-Hall by ſuch a Bye- 


law, would there be a Chance for the Liberty of the Subject - * 
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within theſe Corporations ? They might have made the Penalty 
five hundred Pounds inſtead of five Pounds. Is not this Bye- 


law to be examined ſome where? Is it to reſt in the Breaſts of 


thoſe who made it? Is every Matter relating to the Bye- law to 
be tried only in the City Courts? What would become of any 
Perſon that happened to be an Object of it? The City, con- 
trary to the Law of this Land, might ſet up an exempt Juriſ- 
diction for holding Cognizance of Pleas without Grant; they 
might keep to themſelves all Matters relating to their Fran- 
chiſes, as well as make Bye-laws to exclude the Courts of Weſt 


minſter-Hall, in all Actions of Debt, Actions of Treſpaſs, on 


Contract, Sc. this they might do with equal Authority as mak- 
ing the preſent Bye-Law. They might too, with equal Rea- 


ſon and Authority, have altered the Mode of Trial, if they 


could exclude the Courts of Meſtminſter- Hall. They might as 
well ſay, © Let all Forfeitures in the City be recovered in a 
4 ſummary Way in the City, and there ſhall be no Appeal 
* againſt them: Dreadful Conſequences would folloxy, if, by 
a Bye-law of this Kind, they could exclude the Courts of Weſt- 
minſter-Hall. It would be impertinent in me to trouble the 
Court with ſtating them ; I mean this as to a Bye-law founded 
upon the general Cuſtom of a Corporation, that had no ſpecial 
Authority for what was done. This brings me to conſider that 
which was the Streſs of the Argument the laſt Time this Cauſe: 


was argued, I mean with regard to Authorities; upon the. 


ftrong Objections that were relied on, there were no Autho- 
rities cited but upon this Head, and there were, I do admit, 
innumerable Inſtances cited. It. was faid, that every Inſtance 

of 
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of a Procedendo granted, was an Authority in Point; if it was ſo, 
there would be an End of the Cauſe. Here I ſee Two Judges 
who were u pon the Bench when a Pracedendo. was granted in 
this Cauſe ; if granting a Procedendo is an Authority in Point, 
there is an End of the Cauſe. The Truth is, the Court of King's 
Bench determined that a Procedendo ſhould go, but did not 
determine that the Privilege could not be allowed; it would 


ill become me to ſay to the contrary here, if it was ſo. They 
did not mean to determine, that the Privilege could not be 


allowed, when they granted a Procedendo. But to come to the 
Caſes that were grounded upon particular Cuſtoms. The 
Term, I believe, was not well underſtopd when the Gentleman 
called this a cuſtomary Action. There are cuſtomary Actions, 
of foreign Attachment, an Action upon a Conſeaſit ſolvere, the 
ſuing a Feme covert as a Feme ſole, an Action for calling a Wo- 
man Whore ; though in that Caſe an Action would lie in the 
ſuperior Courts, upon the Cuſtom. 

Theſe are all cuſtomary Actions. I agree that theſe Actions, 
being built upon ſeveral particular Cuſtoms, are not maintain- 
able in the ſuperior Courts; but they are not like this. Here 
is no ſpecial Cuſtom, that the Chamberlain ſhall ſue in the 
City Courts, and no where elſe; ſo far from it that your 
Lordſhips ſee, that before the making the Bye-law, there 
could be no Action brought for the Breach of the Franchiſe, 
but in the ſuperior Courts. As to the other Kind of Actions, 
they being allowed there, are as much the Laws of the Place, 
where the Cuſtom prevails, as the common Law is the Law of 
the Land, they are both from Time immemorial ; therefore, 


5 „ 1 


105 3 


within theſe Corporations ? They * Bors made the Penalty 
five hundred Pounds inſtead of five Pounds. Is not this Bye- 
law to be examined ſome where? Is it to reſt in the Breaſts of 
thoſe who made it? Is every Matter relating to the Bye-law to 
be tried only in the City Courts? What would become of any 
Perſon that happened to be an Object of it? The City, con- 
trary to the Law of this Land, might ſet up an exempt Juriſ- 
diction for holding Cognizance of Pleas without Grant; they 
might keep to themſelves all Matters relating to their Fran- 
chiſes, as well as make Bye- laws to exclude the Courts of Weſl- 
minſter-Hall, in all Actions of Debt, Actions of Treſpaſs, on 
Contract, &c. this they might do with equal Authority as mak- 
ing the preſent Bye-Law. They might too, with equal Rea- 
ſon and Authority, have altered the Mode of Trial, if they 
could exclude the Courts of We/tminſter- Hall. They might as 
well ſay, © Let all Forfeitures in the City be recovered in a 
% ſummary Way in the City, and there ſhall be no Appeal 
« againſt them :” Dreadful Conſequences would follow, if, by 
a Bye-law of this Kind, they could exclude the Courts of We/t- 
minſter-Hall. It would be impertinent in me to trouble the 
Court with ſtating them; I mean this as to a Bye-law founded 
upon the general Cuſtom of a Corporation,, that had no ſpecial 
Authority for what was done. This brings me to conſider that 
which was the Streſs of the Argument the laſt Time this Caule: 
was argued, I mean with regard to Authorities; upon the 
ftrong Objections that were relied on, there were no Autho- 
rities cited but upon this Head, and there were, I do admit,, 
innumerable Inſtances cited. It. was ſaid, that every Inſtance 

of 
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of a Procedendo granted, was an Authority in Point; if it was ſo, 
there would be an End of the Cauſe. Here I ſee Two Judges 
who were upon the Bench when a Pracedendo was granted in 
this Cauſe ; if granting a Procedendo is an Authority in Point, 
there is an End of the Cauſe. The Truth is, the Court of King's 
Bench determined that a Procedendo ſhould go, but did not 
determine that the Privilege could not be allowed; it would 


ill become me to ſay to the contrary here, if it was ſo. They 
did not mean to determine, that the Privilege could not be 


allowed, when they granted a Procedendo. But to come to the 
Caſes that were grounded upon particular Cuſtoms. The 
Term, I believe, was not well underſtopd when the Gentleman 
called this a cuſtomary Action. There are cuſtomary Actions, 
of foreign Attachment, an Action upon a Conſeſſit ſolvere, the 
ſuing a Feme covert as a Feme ſole, an Action for calling a Wo- 


man Whore; though in that Caſe an Action would lie in the 
ſuperior Courts, upon the Cuſtom. 

Theſe are all cuſtomary Actions. I agree that theſe Actions, 
being built upon ſeveral particular Cuſtoms, are not maintain- 
able in the ſuperior Courts; but they are not like this. Here 
is no ſpecial Cuſtom, that the Chamberlain ſhall ſue in the 
City Courts, and no where elſe; ſo far from it that your 
Lordſhips ſee, that before the making the Bye-law, there 
could be no Action brought for the Breach of the Franchiſe, 
but in the ſuperior Courts. As to the other Kind of Actions, 
they being allowed there, are as much the Laws of the Place, 
where the Cuſtom prevails, as the common Law is the Law of 
the Land, they are both from Time immemorial ; therefore, 


5 1 i 


[ 110 ] 


it is as reaſonable they ſhould be the Law of that Place, as 
the common Law ſhould be the Law of the Country. It is 
for theſe Reaſons ſpecial Cuſtoms have prevailed. ' Many In- 
ſtances were cited, where the Privilege was diſallowed ; but are 
the Reaſon and Authority of thoſe Caſes applicable to the pre- 
ſent ? In order to make them ſo, the Gentleman on the other 
Side muſt ſhew there is a f pecial particular Cuſtom for this Pro- 
ceeding. ' I ſubmit to your Lordſhips there is not; the Reverſe is 
notoriouſly true, becauſe till the making of the Bye-law, it was 


impoſlible the City could inſtitute a Suit any where but in Je/t- 
minſter-Hall, for a Breach of the Franchiſe : Therefore, all 
the Arguments and all the Caſes drawn from this particular 
ſpecial Kind of Proceeding, to which the common Law did 
not know they could not conform, or adopt their Proceedings | 
to anſwer, are not to the Point. There can be no Doubt 
they had as much Right to the ſpecial Cuſtom in thoſe Places, 
as other Places had to the common Law ; but if the common 
Law were excluded, would there -not be a Failure of Juſtice 
here? Was this a ſpecial Cuſtom before the making of the Bye- 
law ? It's Baſis fails them, and it muſt fall to the Ground. By 
examining this a little, your Lordſhips will find that theſe cuſto- 
mary Actions neceſſarily have their Support, and their whole 
Support, from the ſpecial Cuſtoms upon which they are built. 
As to the Caſe of a forcign Attachment, could they make a 
Bye-law. at this Day for a Proceeding by foreign Attachment ? 
Let me aſk them, whether in ſuch Corporations, where foreign' 


Attachments do not prevail, they could make a Bye-law for 
it 
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it now? They could not; and upon this Principle, that theſe 
Proceedings are repugnant to the Laws of the Land. Com- 
pare this with the other Inſtances, the Writ of Contribution, 
the Action againſt a Feme ſole, &c. and this Reaſoning is ap- 
plicable to them every one. From whence I. apprehend it is 
beyond a Poſſibility of Doubt, that theſe ſpecial Actions are 
grounded upon ſpecial Cuſtoms. They receive their whole 
Force from the ſpecial Cuſtom, and a Bye-law without ſuch 
a ſpecial: Cuſtom could not be created at this Time. Then 
your Lordſhips ſee the Reaſon that prevailed in theſe Caſes. 
The Reaſoning from them cannot be applied to the preſent 
Point. I hope to be able to make it out even according to the 
Propoſition. Suppoſing that the Chamberlain could not ſue in 
the ſuperior Courts, becauſe Privilege would be allowed; that 
the Bye- law took away the Right of ſuing there, and that it 
was a good Bye- law to confine it to the City Courts yet I 
ſhould hope in the preſent Inſtance it would not be difficult to 
maintain. that the Defendant is, notwithſtanding, intitled to 
his Privilege. Upon the laſt Argument, the Nature of the 
Privilege was very largely and very accurately gone into. I 
ſhall not repeat any Thing that was ſaid then; but from all 
the Authorities cited, it appeared, that the Privilege of an 
Attorney of the King's Bench is, properly ſpeaking, the Pri- 
vilege of the Court itſelf. It had its original Creation with 
the Court, and is coeval with it. It was grounded upan this 
Principle, the Benefit of the Suitors and the Dignity of the 
Court. There need not be a great Number of Caſes cited 


upon that Point. If that was the Support of it, the Privilege 
could 
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could not be taken away by ſuch a Bye · law as this, even ſup- 
poſing the Bye- law to be good. There is a Difference between 
taking away ſuch a Privilege as this, and taking away the 
commom Right of every Subject, to ſue and be ſued in the 
ſuperior Courts. They are of a different Nature; the Caſes 
mentioned ſhewed them to be ſuch: I ſhould hope that no 
Preſcription, no Cuſtom, could take away ſuch a Privilege as 
this; and yet all that is contended for to warrant this Bye-law- 
is Cuſtom or Preſcription. Several Caſes were cited to prove 
it, which applied to the very Point ; even ſuch as a Cuſtom for 
doing the neceſſary Buſineſs of a Manor, for ſerving Offices 
within the Manor. I will go farther, that even a Grant from 
the Crown itſelf could not do it, even a Grant of Cognizance 
of Pleas. I admit that the Crown may grant to Corporations 
a Liberty to ſue and be ſued in their own Courts, and not elſe- 
where. That is as far as a Grant i in reſpect of Cognizance can 
go; yet it would not take away this Kind of Privilege, becauſe 
being the Privilege of the Court, it cannot be taken away by 
a Grant of this Sort, much leſs by Preſcription. They are now 
, attempting to take away this Privilege, by a Bye-law grounded 
upon nothing but Preſcription. That I ſay cannot be done. But 
the Gentleman on the other Side, to eke out the Argument, fays, 
that if the Privilege is not taken away in this Caſe, there would 
be a Failure of Juſtice. Therefore, that the Courts of Ye eſiminſter- 
Hall, rather than make a Conſtruction that would introduce a 
Failure of Juſtice, will make a Law to give it it's Operation in 
the Manner the Gentleman contends. How reaſonable that i is, 


muſt be leſt to every body. Is it reaſonable that the ancient 
| Privilege | 
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Privilege of the Court of King's Bench ſhould be taken away 
by a modern Bye- law ? It is modern by Compariſon, becauſe 
it 18 modern in reſpe& to the Privilege. Is it reaſonable that 


the Privilege of the Courts of Mefminfter-Hall ſhould give 


Way to a Bye-law, in order to give it Operation in the Man- 


ner the City requires? If they had meant to exclude the 
Courts of Weſtminſter-Hall, they would have made ſuch a 
Clauſe as' would have done it. There could be no Reaſon for 
doing it; there is no Reaſon for their not ſuing there; and 


itt ſeems unreaſonable that the Bye- law ſhould have ſuch a 


Conſtruction, as to take * the nn of the Court of 
King's Bench. £3 eee 21 2998 eee SALE LION 

There ſeems to be no Harm in putting ſuch a Conſtruction 
on the Bye-law, as I have mentioned under the laſt Head, 
even ſuppoſing all I ſaid before was not right. Upon this 
Part of the Caſe I have been conſidering, whether the al- 
lowing Privilege to take Place in this Caſe, would occaſion 


a Failure of Juſtice (though by the Authorities cited on the 


laſt Argument it is clear they would not) though the Juriſ- 
diction of the King's Bench might in general be taken away 
by the Bye-law ; yet from the Neceſſity of the Thing, the 
King's Bench muſt have held ſuch a Sort of Juriſ iction, 
on Account of Privilege only. Many Caſes were cited and 


urged with great Ability on the laſt Argument, I ſhall only 


ſay, that this plain Caſe does not ſtand in Need of thoſe Ar- 
guments. Upon the Whole, I hope the Court will be of 
| Opinion, that the. preſent Plaintiff in Error is intitled to his 
Privilege ; that the Court of the Mayor and Aldermen have 
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done wrong in diſallowing that Privilege, and ordering him 
to anſwer over; that the Court will think the City has not 
taken away the Juriſdiction of We/tmin/ter- Hall ; that they did 
not intend to take it away ; and, as was urged on the laſt Ar- 
gument, it was the Senſe of their own Recorder that they 
could not do it, or intended to do-it. I hope the Court will 
think that this Bye-law has not taken away the Juriſdiction of 
the Courts of Weſtminſter-Hall ; that it could not take away 
their Juriſdiction; and that the Privilege of the Attorney ſtands. 
confeſſedly to be allowed. I take them to be convertible: 
Terms, that an Attorney in a common Law perſonal Action. 
ſhall have his Privilege; that he cannot be deprived of it. 
For theſe Reaſons, I hope for the Opinion of the Court in 
favour of the Plaintiff in Error, 


„ 
Mr. Cox for the Defendant in Error. 


JF O UR Lordſhips will pleaſe to indulge me for the De- 
C fendant in Error. We are happy in this Cafe, that with 
regard to the general Propoſitions laid down by Mr. Norton, I 
ſhall agree to moſt of them. I differ but in a few. I am ready 
to agree with him, that the Bye-law ought to be conſtrued by 
that upon which it was founded, whether it be Preſcription or 
Cuſtom. I likewiſe agree, that a Stranger cannot maintain an 
Action upon any one of theſe Bye-laws. 


Mr. Morton for the Plaintiff in Error. 


My Lords, I forgot to mention one Thing in my Argument; 
that is, the Caſe of The City of London v. Groſvenor, where 
three Judges, that is, Lord Chief Juſtice Willes, Mr. Juſtice 
Abney, and Mr. Juſtice Burnet, were all clear of Opinion, 
as to this Point, with us; it was a Bye-law creating a For- 
feiture for not executing the Office of Sheriff. Lord Chief 
Juſtice Willes in Terms gave his Opinion, and ſo did the other 
Judges, That a Bye-law of that Kind, giving a Penalty to be 
recovered in the inferior Court, did not, or could not exclude 
the Courts of Yeftminſter- Hall, though a Procedendo went in 
that Caſe, to give an Opportunity of having it determined 
properly, in a more ſolemn Way. The Court were all of 
Opinion, and there was no Doubt remained in any of them, 
that the Juriſdiction of the Courts of Weſtminfter-Hall could 
not be taken away by a Bye-law, without negative Words. 
Therefore, ſo far, that Caſe goes directly to the Point. 

Q 2 Mr. 
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Mr. Cox for the Defendant in Error. 


My Lords, I was mentioning the general Propoſitions in 
which we agree. Iadmit, that a Stranger cannot ſue upon a 
Bye-law ; that the Chamberlain of a Corporation is ſub Mods. 
no Stranger. J admit, that if an adequate Remedy can be had. 
in the ſuperior Court, it is ſufficient. I admit the Caſe of Bod 
wich v. Fennel, and the Cafe of Holwich v. Hungerford. 


Lord Chief Baron Parker's Queſtion to Mr. Cox. 


Do you admit, that if there. be an adequate Remedy in the: 
ſuperior Court, that this Judgment 1 is wrong? If you do, you; 
give up the Cauſe. 


Mr. Cor s Anſiver, and Continuance of his Argu- 
ment for the Defendant in Error. 


My Lord, I did not mean that. 
My Lords, I cannot help ſaying, that hows well aſſured 


we may be of this Court's doing Juſtice in this Caſe, yet that we 
come before the Court in a prejudiced Light; becauſe, by the Ar- 
guments uſed before, and To- day, it ſeems as if the City of Lon- 
don was endeavouring in this Caſe, to take away from the Attor- 
nies of the Court of King's Bench, a Privilege they were before in- 
titled to, and that they endeavoured to do it by a Bye-law. Who- 
ever hears this, cannot help calling to their Minds the Dignity of 
the ſuperior, Courts, and how little and trifling ſuch a Bye- la 
| as; 


S& 3 
as this is, ſo that it cannot help carrying a Prejudice with it. ; 
But I ſubmit to your Lordſhips, that when this Caſe is fairly 
ſtated, it will appear, that it is not the City's Intention, and 
that they do not mean to take away any Part of the Privilege | f 
of the Court of King's Bench, they only mean to have it fairly 

ſhewn what the Privilege is. I do not, in what I have to 

offer to your Lordſhips, mean to rely upon the Force of the 

Bye-law ſingly, but upon- the eſtabliſhed Cuſtom of the City 
of London, by which the Bye-law is ſupported and confirm- 

ed. This gives me an Opportunity to take Notice of an Ar- 

gument made Uſe of by the Gentlemen on the other Side, | | 
that there is no Cuſtom within the City of London for trying 

theſe Matters in their own Courts. It is my Duty to lay 

before the Court ſome Matters, and to introduce ſome Au- 

thorities to contradict that Poſition, and ſhew that it is Part 

of the Cuſtom of the City of London to try theſe cuſtomary 

Addions (and this is ſuch an one) in their own Courts. I. mean 

to leave the Court: of King's: Bench in Poſſeſſion of every Pri- 

vilege and Franchiſe it can have. I ſhall endeavour to ſup- 

port this Poſition, that. the Privilege now claimed, of re- 

moving out of the Courts of the City of London, into the 

Courts of Weſtminſter- Hall, this Kind of Action, in Favour 

of an Attorney of theſe Courts, never did exiſt. In order to 

come at the Truth of this, I ſubmit this Poſition to your Lord- 

ſhips. In the firſt Place, that the Court of King's Bench never 

had a Privilege: to remove any Cauſe out of another Court 

into their's, which they could not come at if Privilege was out: 


of the Queſtion. I n it your Lordſhips, that the King's: 
. Bench 


E25 1 
Bench has not, nor ever bad n to remove a Cauſe out 
of another Court, if a prior Privilege had firſt taken Place 
in that Court; that they have no Right to remove it, but 
where an adequate Remedy, and ample Juſtice may be done to 
all Perſons intereſted in the Conſequences, of the Cauſe; and 
that a Power barely to try the Right is not ſufficient. I muſt 
alſo ſubmit it to your Lordihips, that if the .Court of King's 
Bench had ſuch a Right, in regard to other Courts, yet ſuch 
is the Nature of the Privilege, and ſuch are the Cuſtoms of 
London, that the City are not bound by ſuch a Rule. Pirſt, 
that they have no Power to remove a Cauſe by Privilege, 
which they could not otherwiſe come at. And much need 
not be ſaid to prove this. There are known Exceptions with 
regard to Privilege, as in Pleas of Felony and Appeals of 
Murder; and why does not the Privilege extend to them? Be- 
cauſe in the Courts of King's Bench you cannot bring ſuch 
Pleas. So in the Caſe of an Appeal of Murder there ſhall be no 
Privilege, becauſe in any other Way the Court of King s Bench 
has not Juriſdiction. 


Lord Chief Baron Parker's Queſtion to Mr. Cox. 
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Has not the Court of King's Bench Juriſdiction upon an Ap- 
peal of Murder ? 


Mr. Cox's Anſwer, and Continuance of his Argument 
for the Defendant in Error. | 


My Lord, if I faid the King's Bench it was a Miſtake, I 
meant the Court of Common Pleas, They ſhall never hold hat 
by 
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by Privilege which they could not do by any other Means. 
Many Inſtances might be mentioned; they all ſhew the Truth 
of the Maxim, There is no Occaſion to cite Authorities to 
your Lordſhips. Could the Court, by virtue of their Privilege, 
get Poſſeſſion of a Cauſe which they could not by any other 
Means, then they might try Cauſes for Murder, which they 
could not by any other Method. This would be ſuch a Par- 
tiality in Favour of Privilege, that I apprehend the Court could 
not do it. Whenever Privilege i is made uſe of to take a Mat- 
ter into any Court for Trial, which otherwiſe could not be 
tried, it is right to allow it; but where it is uſed to bring a 
Matter before one Court, which might as eaſily be tried in an- 
other, there it is wrong; I have heard the late Lord Chancel- 
lor * ſay that more than once. Therefore it remains only for me 
to ſhew, that the King's Bench never had Power to determine 
the Matter now in Agitation. This brings on a Queſtion, in 
which the City of Londen is deeply intereſted, and I am well 
aſſured is the moſt material Thing now in Diſpute. The 
| Queſtion: is, whether the Courts of We eſeminſter - Hall have a 
concurrent Juriſdiction with the Courts of the City of London, 


to determine Queſtions there, upon Bye-laws founded upon 
the Trade of the City, which Cauſe, by the common Law 


of the Land, independent of any other Law or Cuſtom, never 
could have exiſted? I will mention, ina few Words, what 
pond the Court of King Bench is. It. is the ſupreme 


* Lord Harduicke, 


Common 
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common Law Court within this Kingdom, held by Preſcrip- 
* tion, and governed by the Laws of the Land; and the. being. 
ſued there, is the Birth-right of every Subject. Originally it 
was not canfined to Place, as it is now, but moved whereſo- 
ever the Royal Reſidence was; and it had over moſt of the 
Courts i in the Kingdom a Juriſdiction, and a Power, of cor- 
recting Errors: I am warranted in ſaying that no Time can 


be mentioned when it did not exiſt. Courts, with Which 5 
the Court of King's Bench claimed not to have a concur- 


rent Juriſdiction, and over which they had none by Way of 
Writ of Error, are the Courts of the Counties Palatine of | 
Cheſter and Durbam, and the Stannary Courts in Cornwall. 
This Fact, if true, will ſhew the Court 'of King's Bench had 
not that univerſal or unlimited Juriſdition, | or the concurrent | 
Juriſdiction contended for in this Caſe. It will be proper to 
mention a Precedent or two, to ſhew how far the Court 
of King's Bench have conſidered themſelves confined i in Point 
of Juriſdiction. It has been held, they have no Power to 
give Judgment in Error upon a Cauſe out of the Stannary 
Courts. 4 Inſt. 229. Diverſe Inconveniencies are mentioned 
would enſue if ſuch a Writ of Error was allowed. It is alſo 
held there, that the Juriſdiction of the Stannary Courts Is 
good by ſpecial Law, Cuſtom, or Uſage, Time out of Mind; 

and Part of the Judgment W cc We are of Opinion, that all 
« Matters concerning the Stannaries are to be heard and deter- 
& mined in thoſe Courts, according to the Cuſtom of the Tame, 
Time out of Mind uſed.” 4 Inſt. 231. It will be proper to 


obſerye upon theſe Precedents, for the Sake of anſwering what 
3 has 
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Has been mentioned, that there are no negative Words in this 
Bye- law: I apprehend there is no Occaſion, if the King' s Bench 


has no Juriſdiction. 2 Rol. Rep. 44» 45. Pinſon v. Smale. If 
I was to go through all the Caſes in the Books on this Point, it 


would take up too much of your n, Time, I ſhall only 
juſt hint at them. 

I apprehend that the Court of King's Bench 1 never claimed 
Juriſdiction in the Counties Palatine. 4 Inſt. 2 12. All Pleas of 
Land, and all Contracts and Things ariſing within a County 
Palatme, ought to be heard and determined within the County 
Palatine ; and if any of them be heard and determined out of 
the County Palatine, it is void. With regard to the Stannaries, 
the Court of King's Bench has no Power of correcting Errors; 
with regard to the Counties Palatine they have ſuch a Power; 
this is laid down in regard to the County Palatine of Lancaſter. 
Theſe Inſtances ſhew, that there always were and are 
Courts, with which the King's Bench never had a Concurrency 
of Juriſdiction, and others over which they have not a Power 
by Writ of Error. I ſhall now conſider whether the Court, in 
which this Cauſe was inſtituted, is not one of thoſe Courts 
with which the Court of King's Bench has not a Concurrency 
of Juriſdiction. This leads me to enquire, what the Court of 
the Lord Mayor and Aldermen of London is. An Inquiry of 
this Sort will perhaps be too extenſive for the Time to allow. 
I ſhall be ſorry to take up Time unneceſſarily. All the Books 

treating of the City of London obſerve, that London and its Cuſ- 
toms have been particularly regarded by the King, the Parliament, 
and che Courts Fe Juſtice. The Laws of the City are founded 
| _ © upon 
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upon Cuſtom which is their beſt Baſis ; theſe Laws and Cuſtoms 
are authenticated by many Charters, they are ratified by Acts 
of Parliament, and ſtrengthened by innumerable, and. almoſt in- 
variable Determinations of the ſuperior Courts; not Deter- 
minations or Judgments which have paſſed ſub Silentio, but De- 
terminations which carried their Reafons with them. Such 
Cuſtoms as theſe ought to have more than a common Support,, 
becauſe they rather fly in the Face of the common Law ; and 
therefore I do not wonder, when ſuch Cuſtoms were founded, 
that the People who claimed them had Recourſe to the King and. 
to the Courts of We eftminſter-Hall ta ſupport them; notwith- 
ftanding they appear to be fingular and contrary to Law, yet 
when the whole Syſtem is conſidered they will appear to be 
quite conſiſtent with it. In 5 Mod. 443. Lord Chief uſtice 
Holt ſays, * That the Government of the City very much con- 
* cerns the Good of the whole Nation.” When we ſearch after 
ancient Cuſtoms, and go back to ancient Times, we muſt not 
adhere too much to the Alterations which Time has made. Be- 
fore Trade had ſpread itſelf over this Land, it was almoſt intirely 
confined to the City of London. Trade is almoſt, if not the in- 
tire Support of this Kingdom; it is the Riches of this Kingdom; 
whatever interrupts the Trade, interrupts the Increaſe of the 
Riches of the Kingdom, more particularly the Trade of the City 
of London; therefore every Branch of the Power of Government 
did all they could at all Times to leave the Cuſtoms of London 
as they found them. They have always endeavoured to ſupport 
the Citizens of London and their Privileges in direct Oppoſition 


to the Royal Dignity of the Crown, to the known Laws of the 
23 Land, 
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Land, and even to the Prejudice of the Subject. I ſhall beg Leave 
to mention only two Caſes to ſhew this; with regard to any 
Danger threatening this Land, when the whole Kingdom was : 
made liable to a Toll, London was excuſed from that Toll. But 
there is one remarkable Thing touching the City of London ; 
when the Royal Court uſed to travel into different Parts, and 
put the Country to great Expence, they made a Claim of it in 
the City, went to their Houſes and demanded it ; the She- 
riffs of London oppoſed it; an Action was thereupon brought 
in the Steward's Court; the City pleaded their Charter that 
they were exempt from bearing any Part of this, and Judg- 
ment was given in Favour of the Sheriffs. Many other Cales 
of the like Kind may be found. There were a great many other 
Cuſtoms of this Sort that were all ſupported upon this Plan. ** 
There was another Cuſtom that they ſhould have Juſtice done 
them within their own Walls; it was one of the Cuſtoms of 
London, that they were not to be drawn out by any Plea into 
another Court, but to try their Cauſes in London that related to 
their Cuſtoms; and as the Courts of Ye/tminfter-Hall were go- 
verned by the common Law, in their Courts they were go- 
verned by the Cuſtom of the City. I thall mention ſome Au- 
thorities, City Law 47. There is an Uſage in London, that no 
Freeman of London ſhall implead another Freeman elſewhere 
than in the ſame City, Fol. 19. The Plea being in Landon 
ought there to be ended, and not be removed before the Juſtices 
of the King, unleſs ſome Matter is alledged by one of the 
Parties, of which they cannot compel Evidence. Halt 


moved for a Procedendo in an Action againſt a Feme ſole Mer- 
R 2 chant, 
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chant, alledging that by the Cuſtom of London, it ſhould. be tried 
there, and it was granted by the Court, Camb. 42. Here are 
three Caſes ſhew there is ſuch a Cuſtom; there is no Way of 
ſhewing the Foundation of it, but by the Charters which. have 
not been taken into Conſideration before your Lordſhips; and 
I am miſtaken if Mr, Williams did not hint in his Argument, 
that the Charters had given no excluſive Cognizance of Pleas; 
the Charters confirm the Cuſtom which are as I mentioned.. 
In this Caſe the Charters of London become the ſtrongeſt Evi- 
dence to ſupport the Cuſtom. In Diſputes relating to- the Pay. 
ment of Tythes or Modus, Entries are received as Evidence, if 
they are made properly; ſuppoſing they are ſigned by the Par- 
ſon or by the Lord of the Manor, they are good Evidence. 
- Suppoſe a Deed had been produced, reciting that there was 
ſuch a Cuſtom, it is-Evidence of it, this makes the Title under 
the Cuſtom ſtronger; then how much ſtronger is it when it 
happens in the Caſe of the Charters of the City of London, 
made in Derogation. of the Prerogative of the Crown, authen- 
ticated by the Acts of the Privy Council, and by the Parli- 
-ament ? which is the Caſe of. moſt of the Charters. of the: 
City of London. 


Lord Chief Baron Parker”s Queſtion. to Mr. * 


How can we, ſitting here, take Notice of the Charters of the: 
City of London, if they are not in the Pleadings ? 
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Mr. Cox's Anſwer, and Continuance of his Argu- 


ment for the Defendant in Error. 


My Lords, I apprehend your Lordſhips are to take Notice 
of the Cuſtoms of London; I mention the Charters only to ſhew 
what the Cuſtoms are: They mention that the Citizens ſhall 
fue and be ſued in their own Courts, and not elſewhere. What 
are the Words of the Writ of Privilege? „ that the Uſage has 
„been Time immemorial, that all: and ſingular Attornies of 

e our Court before us, ought not to anſwer elſewhere than in our 
Court before us,” and ſo are the Charters. I beg Leave to ſay, 
that the Charters. of the City of London have been attended to 
upon all other Occaſions ; that the Charters confirm the Cuſtoms 
of Landon; that this is one of. the Cuſtoms of London. This Cuſ- 
tom ſays, that with. regard to cuſtomary. Actions they are to ſue 

and be ſued in their own Courts. By a. Charter in Henry, the 
Firſts Time, the Citizens ſhall not plead out of the City of 

| London. in any Plea whatever; King Szephen's Charter alludes. 
to the former and confirms. it; the Citizens of London were 
deſirous of having all their Charters confirmed. And I beg 
Leave to ſay, they behaved with a Degree, if I may call it ſo, 
of Inſolence, if they had no Right to ſupport their Demands. 
They claimed the Privilege of holding Pleas of Land in their 
own Courts: It lies in the Hu/tings, and not elſewhere. I do 
not know any Thing they had to ſhew for that but their own 
Charters. In another Place the Charter ſays, that none ſhall plead: 
out of the Walls of the City; that Right ſhall be done them, 
according to the Cuſtom of the City; that all Debts contracted 
in: 
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in London, and all Bargains there made, ſhall be tried in the 
City. The Charter of Richard the Firſt enumerates all theſe; 
and ſays, that Right ſhall be done according to the Cuſtom of 
the City; and of all their Monies lent in London, and Bargains 
there made, Pleas are to be held in London, according to an- 
cient Cuſtom. There are not leſs than twenty-two Charters, all 
in theſe Words, which if your Lordſhips compare with the 
Words of the Writ of Privilege, it is eaſy to ſee which has the 
excluſive Juriſdiftion. There was a Caſe- which produced a 
Determination of their excluſive Juriſdiction. Stow's Survey of 
London, Vol. II. p. 361. 

It does refer to the City Books of Entries of theſe Things, 
of which I am told it is a Copy. Fitæ williams was ſummoned 
to anſwer -—— Wife of — — Deparis, Executrix, of a Plea, 
that ſhe render eighteen Pounds; after ſome Proceedings, the 
Parties appearing by their Attornies, a Jury was ſummoned ; 
and then the Record ſays, that the Mayor and Bailiffs of London 
come and fay, that Oath ought not to be taken by the Jury 
here, but it ought to be tried in the City, where the Contract 
was made, and that the Juſtices ought to come into the City 
to try the ſame; and becauſe, upon inſpecting the Roll, it is 
found to be ſo: The Book ſays, let them have their Liberty, 
let them come to St. Martin's le Grau: That they came 
there, and the Matter was determined within the City of 
London. Another Pifpute is mentioned in the ſame Place; 
it is the more remarkable, becauſe that Diſpute is between the 
City and the old Court of the Lord Steward, which Lord Coke, 


4 Inſt. 130, fays, was a Court at common Law. There was the 
like 
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like Conteſt about their being impleaded before the Lord Steward. 
as in the laſt Caſe, and about their holding Pleas, touching the 
Citizens out of the City, which ſometimes the Lord Steward 
would do contrary to the Charters, which cauſes the City to 
petition the King. The Citizens aſk a Remedy, for that they 
are drawn out of the City to plead, contrary to their Liberties, 

and to the Tenor of the Charter ? To this it was anſwered, 
that the King will not ſuffer theſe Pleas to be held before: 
the Steward; that if Inquiſition muſt be made thereon, he 
ſays, let it be made within the City. Lord Coke i in his 4 Inſt. 
130, expreſly refers to this very Roll. All Inquiſitions con- 

cerning Citizens ſhall be taken in Lenden. He refers M the 
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is in a Court Is Preſcription, and a very high — 55 and . 
they carried their Point. The Steward of the King's Court 
ſhall come within the Walls of the City; and after this they 
got a Charter, that the Steward ſhould not ſit within the City, : 
ſo that according to the Charter they got him taken away. The 
laſt Charter gives them a Power, which excuſes them from ap- 
pearing in the Excheguer, as the other Subjects did. If there 
is any Force in theſe Charters, the Words are ſtrong enough 
to give an excluſive Juriſdiction ; and if your Lordſhips com- 
pare them, they quite outweigh the Words of the Writ of 
Privilege. 2 Lord Raym *. $36. Lord Chief Juſtice Holt's 
Opinion, to ſhew what Words give an excluſive Juriſdiction ;; 
tenere Placita, Grant of Cognizance, and an exempt Juriſ- 


„Sul. 148. pl. 13. 3 Salk. 79. pl. 4. 7 Mod. 138. 12 Mod. 642. S. C. 
Lord Aaym. 1 202, 1305. 10 Mod. 126, 27. 
| diction), 
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diction, that the Inhabitants tha be well! in the City, and not 
elſewhere; where it may be compared to the Juriſdiction of 
the King's Bench, if there is a ſpecial Court there, which holds 
Plea of Cauſes. See Hardr. 505. pl. 4 

In the Caſe of the City of Oxford, Lord Chief Juſtice Hale 
ſays, no other Court can hold Pleas, but 1ſt. ſuch as have 
A concurrent Juriſdiction, ad. by Grant, and 3d. an exempt 
Juriſdiction to hold Pleas, excluſive of all others, which 
is ſupreme. A Queſtion may be aſked, Why in the Courts 
of We/tminſter- Hall Suits are fo frequently tried between Ci- 
tizens and Citizens? I ſay there are Caſes which paſs /ub 
Silentio; there are Suits in Meſiminſter-Hall, wherein the 
Right is not agitated ; and they will not enquire into or find 
out theſe Objections, or notice them, unleſs pointed out. | | 
However, there are Inſtances in Me ftminſter- Hall where this 
Juriſdiction has been allowed. 

3 Leon. 148. in the Common Pleas. pl. 197. In a Writ of 
Entry upon a Diſſeiſin, the Tenant ſays, that the Houſe in De- 
mand is within the City of London; that the ſaid City is an an- 
cient City; that King Henry the Third granted to the Citizens of 
London, that they ſhould not be impleaded of or concerning their 
Lands or Tenements, &c. out of the Walls of the City; that he 
(the Tenant) was a Citizen of London. This Cauſe went off upon 
a particular Circumſtance ; but there appears ſufficient to ſhew 
what the Opinion of the Court was. There was an Exception 
taken to the Plea, becauſe 'it was not ſhewn therein, before 
whom, by the Cuſtom of London, they ought to be impleaded. 
They ought to have ſhewn it was in the Huſting: Court; but 


they 
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they faid, if it had been properly pleaded, then they would 
have given Judgment upon it for the Tenant. The Plea did 
not ſhew that the Matter ſhould and ought to be tried i in the 
Huſtings Court. | 
There is another Caſe, which th it does not relate to 
London, ſhews the ſame Doctrine. Rol. Rep. 232. pl. 1. 
Sterling's Caſe. That was an Action brought in Yarmonth 
Court, which was removed by Hab. Corp. The Charter of 
Yarmouth was ſhewn that they ſhould be impleaded there, the 
Court refuſed the Procedendo, becauſe they could not ex officio 
take Notice of the Charter. It ought to have been returned, 
and then a Procedendo would have gone. The Words of the 


Stannary Laws are, that they be free of all Pleas in the King's | 


Courts, and that they ſhall not anſwer but in the Stannary Courts. 
Theſe Words, when compared with the City Charters, will ap- 
pear not to be ſo ſtrong. 4 Inft. 231, ſtates the Laws relating to 
the Stannary Courts, and to Diſputes between Tinner and Tinner. 
Theſe are the Diſtinctions I hinted at before in Anſwer to the 
Objection, that a great many of theſe Cauſes are tried in the 
King's Bench: The Reaſon is obvious; if it is a Matter 
intirely or greatly dependent upon the common Law, the 
Cauſe is as proper for the one Court as the other; but with 
regard to Matters depending upon Cuſtom, the King's Bench 
never pretended to any Concurrency of Juriſdiction. The 
Caſe is juſt the ſame with regard to the excluſive Juriſdiction 
of the Courts in the County Palatine of Lancaſter. 

In 4 Inſt. 212. it is determined that the Courts of Weftminſter- 
Hall have no Concurrency of Juriſdiction with them. There is 

| 8 no 
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no Doubt but the Courts of Welminſer have often deter- 
mined that Cuſtom will give an excluſive Juriſdiction ; that 
there always have been Courts, with which the King's Bench 
never claimed a Concurrency of Juriſdiction. Then it remains 
to inquire, whether this Court of the Lord Mayor and Alder- 
men is not one of - thoſe Courts with which the Court of 
King's Bench never claimed a Concurrency of Juriſdiction. It 
is founded upon the Cuſtom of the City, to determine the 
Property of the Citizens; they ſtand affected by the Cuſtom. 
As the King's Bench are to determine by the common 
Law, fo the Court of the Lord Mayor and Aldermen are to 
determine by the Cuſtom of the City. This Court and the 
Cuſtoms of London are not founded upon the common Law, as 
the Proceedings in Weftminfter-Hall, but the Court of the Lord 
Mayor and Aldermen is held by Preſcription. If fo, it muſt be 
conſidered as co-equal with the Courts of Weſtminſter- Hall. 

Your Lordſhips will hear preſently, that the Privilege in this. 
Caſe depends greatly upon the Advantage, in Point of Priority, 
of either Court. I ſhall now proceed to that Part of the Ar- 
gument, which eonſiders whether this Action can be properly 
called a cuſtomary Action. It will be proper here to mention 
the Number of Caſes which ſhew what I lay down as a Rule, 
that they cannot proceed in Meſiminſier-Hall in theſe Actions. 
If I was to repeat them all it would take up a whole Day. 
There are Numbers in which Procedendos have been granted. 
Your Lordſhips have been told that a great many of them paſſed 
ſub Silentio. If I was to name them, every one of them will 


appear a Caſe in Point. Therefore, I ſay, with regard to all 
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theſe Caſes, wherever a Procedendb went, the Court did allow 
their not having a Concurrency of Juriſdiction; becauſe, if 
they did ſend them back, without determining they had not 
Juriſdiction to try them, they denied, at leaſt they deferred, 
giving Juſtice to the Party. 

I ſhall range the Caſes under two Heads. A great many 
of them are liable to this Diſtinction, that they aroſe from 
Cuſtoms not known to the common Law. If the Cuſtoms 
of London did not exiſt, the common Law would have taken 
Place. The Mode of Trial is the ſame, if the King's Bench 
is able to try them. So in Caſe of an Action brought for 
Words not actionable but in the City, not actionable at 
common Law, only by Cuſtom. The Kzng's Bench might, 
if they had Juriſdiction, proceed, becauſe the Mode of Trial is 
the ſame ; only adding; that it is by the Cuſtom of the City, and 
then it is the fame. Here are twelve or fourteen Caſes in the 
Books, in every one of which is a Procedendo. Theſe do 
not at all differ in regard to the Mode of Trial. There are a 
great many with regard to Feme ſole Merchants. Where is the 
Difference in the Mode of Trial ? The Declaration is the ſame 
in theſe Actions upon the Cuſtoms ; they are not like the Pro- 
ceedings upon foreign Attachments : If fo, why ſhould they 
not be tried in Weſtminſfter- Hall ? The Reaſon given is, that 
they did not take their Riſe from the common Law of the 
Land, but from Cuſtom, with regard to no Foreigners heing 
allowed to exerciſe a Trade within the City: All theſe Actions 
for the Penalty of the Bye-law made to prevent it, are tried 


by the Mode of Trial uſed in the common Law. The Declara- 
8 2 tion 
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tion need only ſay, that by the Cuſtom of London no Perſon 
is to excerciſe, &c. I beg Leave to aſk, how this Caſe differs 


from the Caſe of The Chamberlain of London v. Green? 8 
Mod. 211. Debt upon a Bye-law for exercifing a Trade not 
being free of the City. A Procedendo was granted, and af- 
terwards the Defendant took up his Freedom. There is a 
Conſtitution in London, that an Apothecary who ſells unwhol- 
ſome Drugs, ſhall forfeit certain Penalties, and the Declaration 
charges the Defendant with having ſo done. The Chamberlain 
brought an Action of Debt for this in London, and it was held 
to be maintainable there by their Bye-laws and Cuſtoms. 

Wilford v. Maſham. Mo. 403. pl. 538. 
There was a Bye-law creating a Penalty of 135. 4 d. for 
not weighing Goods at the City Key. A Procedendo went, 
becauſe it was held to be a cuſtomary Action. The City of 
London v. Barnardiſton. Lev. 14. Mr. Villiams in his Ar- 
gument laid great Streſs upon this, that in the Bye-law, upon 
which that Action was founded, there were negative Words, 
but not in the preſent. If there were negative Words 
in that Caſe, that was a good Reaſon for putting them in, 
without intending by that to give an excluſive Juriſdiction. 
The Action is to be brought in the Sheriffs Court. The Prac- 
tice is, that if the Debt is under 5 J. you cannot remove the 
Action into the Mayor's Court: Therefore, if they added the 
Words not elſewhere, to exclude the Mayor's Court, they had no 
Effect upon the Courts of We/tminſter-Hall. Perhaps I do wrong 
in dwelling upon this Point, for Mr. Williams was miſinformed, 
when he was told there were no negative Words; in Truth 
there 
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there are. If there are negative Words, there is a plain 
Diſtinction between that Caſe and this: They would not 
let them go through a Variety of Juriſdictions ; but as it was 
ſo ſmall a Penalty, the Judgment in the Sheriff's Court 
ſhould be decifive. 

Mr. Norton has allowed, that in the Caſes of eg Attach- 
ments, and of Concefit ſolvere, &c. the Courts of the City 
of London, with regard to them, have an excluſive Juriſdiction; 
and ſays, the Mode of Trial is not the ſame. Is it diſtinguiſhed 
what they can and what they cannot try? that is not a Caſe 
laid down in the Books. In every Cauſe examined and tried by 
the Rules of the common Law, the Kings Bench have a Con- 
currency of Juriſdiction; but in Cauſes examined by Cuſtom, 
not known to the common Law, the King's Bench have not a 
Concurrency of Juriſdiction with the Courts of the City. 

The Court after awarding a Procedendo ſaid, foraſmuch as 
the Writ returned, that the Defendant was ſued as a Feme ſole, 
this Court cannot do any Thing in Derogation of the Cuſtoms. 
of London. They proceed there according to their Cuſtoms. 
Cro. Car. 69. If this depended upon the Mode of declaring, is 
any Thing ſo eaſy as to contrive a Declaration in Caſe upon a 
Cuſtom againſt a Feme fole Merchant ? The Reaſon is, that the 
common Law does not know ſhe is liable, and therefore: 
leaves the Matter to be tried in the City. It is uſual for the: 
King's Bench, if the Cauſe appears to be ſuch as will. bear an: 
Action only by the Cuſtom, and not at the common Law, to 
ſend. it back again; and if they had Juriſdiction, this would be 


Con- 
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contrary to Magna Charta, which ſays, null negabimus, nulli dif- 


feremus Juſtitiam. Calthr. 52, 53. We allow of the Cuſtoms of 


Londen in Matters depending on them; we cannot by Way of 


original Suit do Right to the Parties, and therefore we grant a 


Procedendo. Rol. Rep. 268. pl. 42. It comes then to this 
Queſtion, is the preſent Cauſe of Action ſuch as can be maintained 
at common Law ? If Privilege prevails in the preſent Caſe, and 
by Means of the Privilege, this Cauſe is to be removed into the 
King's Bench, muſt it not come there by Way of original 
Suit? If ſo, what is there that differs this Caſe from that in 
Rol. Rep. 268. pl. 42? | 

Bill original for the reaſonable Part of the Goods of a Citizen 
and Freeman of London by the Cuſtom, alledging the Cuſtom, and 
how the Goods are to be divided, and that the Inventory amounts 
to 18000 J. one third of which is 6000 /. Plaintiff demands it.of 
the Executor, who removed the Cauſe into the Common Bench by 
Writ of Privilege, and the Plaintiff now moved for a Procedendo; 
the Court was of Opinion to grant it with regard to the ratianabili 
Parte Benorum. They agreed, that it being a common Law Writ 
they had Cognizance of it; but ſaid, they could not proceed 
upon the Cuſtom of the City of London. Herl. 1 58. Lit. Rep. 324. 
Hitherto nothing has been faid with regard to the Bye-law ; 
but it is now very proper to conſider the Bye-law itſelf. It 
ſtands in a favourable Light before your Lordſhips, ſuppoſing 
it to be right, becauſe the Fact upon the Bye-law is ſupported 
by ſomething elſe. I have inſiſted that the Bye-law is founded 
upon Cuſtom, and it only carries it farther into Execution. 
Mr. Norton ſays there are no excluſive Words in the Bye- 

2 law, 
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law, and that therefore the Court of King's Bench is not ex- 
eluded of Juriſdiction. It is paying no great Compliment to 
the Court of King's Bench to ſuppoſe their Juriſdiction to be 
affected in this Manner. But if what I inſiſt upon is right, 
that the King's Bench never had Juriſdiction in ſuch a Cauſe, 
then the leaving out negative Words, or the inſerting poſitive 
Words, would not exclude the Juriſdiction of the Court of 
King's Bench; and if it did not exclude the King's Bench in the 
preſent Caſe, not being affected by it, how little would it 
avail to have thoſe Words inſerted or omitted ? The true Way 
to conſtrue this Bye-law is by conſidering the Cuſtom on which 
it is founded, and there is nothing clearer than that they meant 
to give an excluſive Juriſdiction to their own Court. It ap- 
pears from the Tenor of this Bye-law, that it was made to re- 
gulate the Cuſtom, and to put the Matter into a readier Way 
of Trial. What can be more abſurd than to ſay, that the City, 
who are intitled to try their own Cauſes in their own Courts, 
ſhould deprive themſelves by omitting to inſert negative Words? 
And it would be going a Step further to inſert negative Words: 
in a Bye-law, where they have no Power to inſert poſitive Words: 
to give an excluſive Juriſdiction. 

The Gentleman on the other Side ſays, that they may amend. 
their Bye-law.. He 

I beg Leave” to inſiſt they cannot. Can they dictate to 
the Court of King's. Bench, in what Things they ſhall have 
Juriſdiction or not? It 1s to be ſuppoſed that every Court: 
performs the Part allotted. it. No Court can do any Thing to 


affect any Juriſdiction. but their own, - A Bye-law of the City 
of 
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of London can give no Juriſdiction to any Court but its own; 
ſo it is of the other Courts. Can the Lord Chancellor make 
an Order, that the Court of King's Bench ſhall have Juriſdiction 
over the Common Pleas? No, every one has their proper Pro- 
vince. The King's Bench 1s to try the Suits of the Subjects, 
according to the Law of the Land, The Court of Common 
Pleas, as to particular Cafes, have a particular Juriſdiction, and 
ſo have the Courts in the City of London. As in the Courts of 
Weſtminſter- Hall they are governed by the Laws of the Land, 
ſo in London they are governed by Cuſtom: When there is a 
Cauſe which is of ſuch a Nature that the Court of King's Bench 
does not take Notice of it, then is it in their Power to give 
the King's Bench juriſdiction in it? It would be abſurd to 
fay that it is in their Power, by omitting to inſert negative 
Words, to give the King's Bench a juriſdiction which they 
had not before. Your Lordſhips were pleaſed, on the former 
Argument, to aſk a Queſtion which was very material, and has 
been properly anſwered ; that is,. whether there were excluſive 
Words in the Bye-laws of the City that have come in Queſtion, 
in which Procedendos were awarded? With regard to that, of fifty 
in an hundred of them, there are no excluſive Words, Chamber- 
lain of London v. Holditch, there are no excluſive Words. It was 
hinted in Barnardi/ton's Caſe, that notwithſtanding there were 
negative Words the Courts of the City were the beſt Judges of the 
Bye-law. City of London v. Vanacre, for not ſerving 1 the Office of 
Sheriff. Here are Numbers of Bye-laws in my Hand made by 
the City, in not one of which are negative Words. If it 
was not in the Power of the City of London to direct the Court 
of 
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of King's Bench to try the Cauſe, of which they had not Cog- 
nizance before, which it was not, it would be abſurd to put in 
negative Words. I fay, that there never were negative Words 
introduced in that Way, though there are twenty or thirty of 
theſe Inſtances mentioned in Stores Survey. The Court of 
King's Bench will take Care that the City don't abridge their 
- Juriſdiction ; and it would be an Abſurdity in the making of 
the Bye-laws, eſpecially in London, if, by inſerting negative 
Words, they could give themſelves an excluſive Juriſdiction, 
when they have no Power to inſert poſitive Words for that Pur- 
poſe. If they were to attempt to abridge the Juriſdiction of 
the Court of King's Bench, no doubt but that Court would 
reſent it, and yet there-do ſeem to be two or three Entries 
in ſome of the Books which ſhew as much. I ſhould be 
afraid to mention them if they were not found in the Rolls 
of the City Courts. If a Freeman ſues an Action againſt 
another Freeman, whereof he may have Law and Right in the 
City, the Bye- law ſays he ſhall be deprived of his Freedom; this 
was made when Lord Chief Juſtice Mountague was Recorder of 
Londen. Priv. Lond. 33. Coxhall was disfranchiſed in Hen. 
4. Time for ſuing Worms out of the City. They have turned 
away their own Attornies for having given Advice to People to 
ſue out of the Courts of the City of London; and Procedendos be- 
came ſo frequent at laſt, and ſo many (which were all brought back 
to the City) that, in order to ſtop it, they made a Bye-law, 
dated the 19th of July, 3 Jam. taking Notice that ſome of the 
City Attornies for Gain had cauſed a Suit to be removed into the 


ſuperior Court; it 1s therefore enacted, that no Attorney ſhall 
T | 1 remove 
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remove any Cauſe out of the City Courts, on Pain of for- 
« feiting five Pounds, and lofing his Place.” It is very odd, if 
the City of London had not ſome Pretence to this Juriſdiction, 
that they ſhould make a Bye-law which excluded the other 
Courts. In every one of theſe Caſes they had an Opportunity 
of reſenting this in the Court of King's Bench : If one of theſe 
Attornies had gone into the Court of King's Bench, and com- 
plained there, 'that he had been diſplaced for removing a'Cauſe 
thither, the King's Bench would have relieved him againſt ſuch 
a Proceeding. Turbill's Caſe, againſt which a Number of 
fruitleſs Efforts have been made to deſtroy its Force, I beg 
Leave to ſay is a Precedent that remains unſhaken. It -is re- 
ported in Sid. 362. pl. 6. Saund. 67. 2 Keb. Rep. 546. pl. 24. 
A Reaſon may be given to ſhew that if ſuch a Privilege as this 
is to be allowed, great Inconveniencies and Frauds might 
attend it. A Debtor, by putting his Deeds into the Hands of an 
Attorney, would, by Means of Privilege, defeat all his Creditors; _ 
ſo, in the preſent Caſe, Mr. Alexander has defeated the Intention 
of the City, he has broke the Bye-law, he has done wrong to 

the City; and if the Cauſe is to be taken from the City Courts 
merely becauſe he is an Attorney, all the Security that the City 
of London have to inforce their Laws will fail, and it will hin- 
der them from doing Juſtice in their own Courts. I beg Leave 
to aſk, from whence are your Lordthips Power of determining 

in the preſent Caſe? Before you Mr. Alexander complains that 
Juſtice was not done in his Plea being over-ruled. He has pe- 
titioned the King to ſend a Commiſſion in Error to determine 


this Cauſe, which is granted. Here then is a Direction for 
te 
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the Judges of the Land to go into the City to determine the 
Errors there. If Privilege is not ſomething of Right in the 
City to have their Cauſes tried in their own Courts, what In- 
ſolence is this? Why are they not to follow their Errors, as in 
other Caſes, into the ſuperior Court? They are not to do that, 
but the Judges are to come and ſit in London, there to hear 
and determine. Your Lordſhips took Poſſeſſion of the Cauſe in 
London; you muſt determine it there. What Reaſon can there 
be given for this? There muſt be ſomething of Right in the 
City that ſays, even the Judges of Weſtminſter- Hall are not to 
determine theſe Cauſes at home, but are to come within the 
Walls of the City to determine them. So much I have ſub- 
mitted to your Lordſhips, with regard to the firſt Propoſition, 
that the King's Bench cannot, by virtue of their Privilege, re- 
move a Cauſe which they cannot come at in the firſt Inſtance. 
The ſecond Propoſition I ſhall ſubmit to your Lordſhips is, 
that they have no Power, by their Privilege, to remove a Cauſe, 
if a prior Privilege has taken Place. In this Light the Word 
Privilege is not to be taken in the narrow Senſe of an Attor- 
ny's Privilege to remove a Cauſe into the Court of which he is 
an Attorney. A Citizen of London has as much Right to ſue 
and be ſued in the City Courts, as an Attorney of Weftminſter- 
Hall has to ſue and be ſued in the Courts of We ofminſter- Hall. 1 
The Superiority of one Court over another, where they are 
both held by Preſctiption, is 1 what never was claimed. They 
all ſtand upon an equal F ooting. They are ſuppoſed to be co- 
eval. If an Attorney of the Common Pleas bring Debt againſt 


the Marſhal of the King's Bench, he ſhall have Privilege. The 
F 2 Preſence 
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Preſence of an Attorney in the Common Pleas is as neceſſary as 
that of the Marſhal in the King's Bench. 2 Rol. Abr. 274. pl. 4. 
A great deal may be ſaid to prove how neceſſary the ae 
of the Chamberlain of London is in the City; if he is not the 
greateſt, he is the moſt active Officer there. The Writ of Pri- 
vilege requires him to attend in Perſon in the King's Bench, 
there to ſeek for Juſtice. I could ſhew a Multitude of In- 
conveniencies that would ariſe if the Writ was to be obeyed, 
and the Chamberlain to repair to. the King « Bench, on account 
of the Privilege of Mr. Alexander. 

The Doctrine is laid down in Hardy. 1 17. *h 2. The: 
Plaintiff i is Debtor on Accompt, and ſues in the Exchequer an 
Officer in the Chancery. The Court agreed, that when both, 
Parties are intitled to Privilege, his ſhall take Place who. ſues, 
firſt. Baker v. Lenthall. There are ſeveral other Caſes to this Pur- 
poſe. An Action againſt the Warden of the Fleet by an Attorney 
of the King's Bench, it was ſaid by the Court, that the Warden. 
ought to be ſued in the Common Pleas, but the Plaintiff has alſo his. 
Privilege. Where both are intitled to it, he ſhall have the Benefit 
of it who begins his Suit firſt, 2 Leon. 41. pl. 56. It may be ſaid, 
by Way of Anſwer, theſe Inſtances relate to Privilege claimed. 
by one great Court againſt another, and has nothing to do with. 
a Cauſe that comes out of the inferior Court.. There is a Caſe in 
2 Bulſt. 122. Park v. Lock. An Action of Treſpaſs againſt the. 
Defendant, in Cuſtody of the Marſhal, laid by the Declaration, 

to be done in Cornwall; the Defendant pleaded the Juriſdiction. 
of the S7annery Court to have theſe Kind of Trials there; it. 
went off upon another Point. I mention this to ſhew that 


there: 
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there was no Kind of Advantage taken of its being an inferior 
Court, or that an inferior Court ought not to be allowed its 


Privilege againſt a ſuperior one. Cognizance was allowed, | | | 
2 Show. Rep. 299. pl. 301. This ſhews that Privilege was not 
confined to Attornies alone. It was there allowed to a Lord 
of the Treaſury. 

A Man fued a Plaint in \ Tobin; the Deſendans brought a 
Writ of Privilege in Bank, the Plaintift- being an Officer, and 
the Cauſe. being removed by the Writ, he had a Procedendo. 
Bro. Abr. Tit. Privilege, pl. 30. I mention. this to ſhew that 
Priority of Suit will prevail, where both Parties claim a Privilege. 
I ſhall ſubmit to your Lordſhips in the next Place, that no | 
Privilege can exiſt in any Court, unleſs adequate Juſtice can 
be done in that Court, and that to a ſtrict Degree to all Per- | | 
ſons intereſted in the Verdict to be given in the Cauſe, and 
the Con ſequences of it. If adequate Juſtice could be done to | | 
all thoſe Parties in the King's Bench, I ſhould have little to 
ſay. Before this Matter is determined 'it will be proper for- 
the Court to conſider who are intereſted. They muſt all have 
adequate Juſtice : Firſt, the City of London; their Privilege is. 
invaded, their Franchiſe is intruded upon, the Chamberlain, 
becauſe he is their Officer, he is compelled Virtute Officiz, to 
bring the Action, and he can run no greater Riſque. Ade 
quate Juſtice is to be done to the Informer. Part of the Pe- 
nalty is given to the Hoſpital of Bridewell. It will be proper 
to conſider, and notwithſtanding what has been urged by Mr. 
Norton, I ſhall inſiſt upon it, that the Cauſe of Action in the 
preſent Caſe never aroſe at the common Law. It is true, that: 

| by 
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by a Cuſtom of the City of London, the exerciſing a Trade by 
a Foreigner is an Offence ; but it now ſtands fingly upon the 
Bye-law. How did it ſtand before? The common Law knows 
of no ſuch Offence as exerciſing a Trade in the City ; it is not 
within its Reach ; it is rather in Derogation of the common 
Law; it is a Thing that is prejudicial to the Welfare of the 
City, and Damages were to be recovered by the Corporation, 
and the Cauſe was triable in their own Courts. In theſe Caſes 
the Miſchief was certain, the Redreſs certain; but there was 
ſomethin g uncertain, a particular Perſon to ſearch out Offenders. 
The Damages to be recovered were uncertain. The Cham- 
berlain without an Appointment from the City had no Right to 
ſue for Damages: Tt was 10 faid by Mr. Juſtice F/r7ght in 
Bodwich V. Fennell. 1 cannot ſee but the Chamberlain i is as 
great a stranger to the Right as any other Perſon. It was ſaid 
by Mr. Williams, that in the City Courts, before the making 
this Bye- law, the Chamberlain was a Stranger to the Action. 
If he is a Stranger in the City Courts, J hope he ſhall be con- 
ſidered as a Stranger in all the other Courts. This I ſhall beg 
leave to inſiſt upon, that no Chamberlain of any Corporation 
ever. brought an Action in the Court of King's Bench, but upon 
a Bye-law directing him to bring that Action. The Chamber- 
lain is only an Officer for particular Purpoſes; ; this is univer- 
ſally aſſented to in .Hohoich's and Bodwich's Caſe. Then the 
Corpotation were certainly aggrieved, but uncertain as to their 
Remedy ; then they exerciſe that Power which-.the Books ſay 
they have, particularly Lord Chief Juſtice Holt ſays they may 


do it, and it is ſo held in Bodwich's Caſe. They enforce their 
3 Cuſtom 
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Cuſtom by ſuperadding a Bye- law. What Alteration does the 
Bye- law make ? It turns the Damages into a Penalty certain; 
it paints out a F orfeiture of 51. for every Offence. Had the 
Bye-law gone no further than thoſe Words, the Forfeiture 
muſt have enured to the Uſe of the City, who would have been 
the Perſons to ſue for it. They have Power to inflict a Penalty 
and limit it to themſelves for- the Sake of the good Government 
of the City; if it had, been forfeited, without faying to whom, 
there might have been a Difficulty in recovering. TT then it was 
their Buſineſs to give it to ſome. Body. The Court in Hol- 
ich's Caſe and in Bodwich's Caſe was puzzled, on. account of 
a Stranger to the Right being able to bring an Action. There- 
fore, the City appoint their. Officer to ſue for it, their Trea- 
furer and Chamberlain. As Treaſurer he is intitled to the 
Money ; he was the proper Officer for that Purpoſe ; he was 
to be impleaded only in Cauſes where the Cuſtom of London 
was: to be tended to, and in Matters over which bis Appointers 
the City had a Power. Another Thing is very material for 
your Lordſhips Conſideration to ſhew, that it Was improper 
for them to direct by the Bye-law the Action to be brought 
in the Ring J. Bench; becauſe the Plaintiff, the Chamberlain, i is 
an annual Officer, he is choſe every Vear. Many Reaſons 
may be given why they ſhould not direct their Officer to ſue 
in the Courts of Męſiminſter-Hall, and therefore they made the 
Appointee to ſue for the Penalty in. the City Court. 1 do not 
know that I am. wrong in conſidering. the Bye-law as an Ap- 
Pointment. The City haye directed him to ſpe in the City 


Courts; in all other Courts he muſt be canſidered as 2 
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Stranger. The Objection was, that the City of London, as a 
Corporation, being intitled to the Penalty, it was improper 
that they ſhould ſue for it in their own Name, and therefore 
they direct their Chamberlain to ſue for it. If he is the 
cuſtomary Officer, he muſt guide himſelf by the Bye-law; he is 
a Stranger to the Rights in all other Courts but theſe, where 
cuſtomary Cauſes are triable. If he is conſidered as an Ap- 
pointee, the Action which he brings muſt be in the City 
Courts. The Conſequence of which is, that in all other 
Courts, but in the City Courts, he muſt be conſidered as a 
Stranger. Then it follows alſo, that in ſuch a Caſe either there 
myſt be a Failure of Juſtice, or the Privilege muſt be allowed. 
That Caſe of Holwich ſeems to prove every Word of this Doc- 
trine. It was an Action of Debt brought by the Chamberlain 
of Briſtol for the Penalty of a Bye-law, in the Defendant's not 
having taken upon him the Office of Common Councilman of 
the City. In the Charter granted them by Queen Anne, there 
is no Notice taken of any Cuſtom. The Declaration ſtates a 
Bye- law made in Purſuance of the Charter, whereby a Penalty 
was inflicted upon every Perſon for not taking upon him 
that Office. The Bye- law directed the Chamberlain to ſue for 
it. They well knew the Matter was to be tried in Weſtminfter- 
Hall, and that no other Court could have an excluſive Juriſ- 
diction againſt the Court of Weſtmin/ter-Hall, and they direct 
him to ſue in the Courts of We eftminſter- Hall, or in the Courts 
of the City of Briſtol. Then the Declaration ſtates the Forfei- 
ture incurred by the Defendant. The Defendant pleaded ni! 
debet, to which there was a Demurrer. It was argued by Serjeant 

Brathwait 
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Brathwait for the Defendant. The general Turn of the Ar- 
gument was to ſhew, that the Defendant was a Stranger to the 
Right, and could not ſue for the Penalty. Mr. * Torte, for the 
Plaintiff, agreed, that a Stranger could not ſue for it; but argued, 
that the Corporation might authorize him to ſue. The 
Queſtion to be determined was, Whether the Chamberlain, after 
the Bye- law paſſed, was to be conſidered as a Stranger? Lord 
Chief Juſtice Parker ſaid, that the Action was well brought in 
the Name of the Chamberlain. This does not at all contradict 
what I-contend for; there the Power is extended to ſue in the 
Courts of Weſtminfter-Hall, which had Juriſdiction before; the 
| Bye-law. appointed him to ſue in either Court. Suppoſe the 
 Bye-law had directed him to ſue in the Court of Brifol, and 
alſo in the Court of Common Pleas, would that have authorized 
him to ſue in the King's Bench? Mr. Yorke then mentioned the 
Diſtin&ions taken by Lord Chief Juſtice Holt. The Caſe of the 
Chamberlain of Briſtol is the ſame in Effect with this. The Bye- 
law: in London inflicts a Penalty, and gives it to be recovered 
in any of the Courts of the City. Lord Chief Juſtice Holt is of 
Opinion that the Courts of V eftminſter- Hall have no Juriſdiction 
in the Caſe, though it may be anſwered that it is a common 
Law Action; but the Reaſon why this Ad ion is reſtrained to the 
City Courts is, becauſe the Penalty is given with that Re- 
ſtriction: Therefore, the common Law does not ſeparate it. 
There is no Difference as to that between the Chamberlain of 
London and Bri 00. Theſe are as ſtrong and as deciſive as 
poſſible to ſhew what I contend for. The Caſe of Bodwich 
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v. Fennell is no leſs in; Point for us; which is, that the 
Chamberlain is a Stranger in all Courts but the City Courts. 
We ſay, that the Chamberlain, when he ſues in the Ng 
Bench, is a Stranger. I had this Cafe from Mr. + Burrow of 
the Crown Office; then here will be 4 Failure of. Juſtice, 
if the Chamberlain is » Stranger to the Action. There is 


another Thing to be obſerved, which is, the Opportunity given 
of having the Errors rectified by your Lordſhips. If this Cauſe 
goes into the King's Bench, and there is Oceaſion to rectiſy 
i, how: will they part with the Record? Is it to be removed 
inte the Brobequer, and then into the Houſe: of Lords? It 
is a Privilege the City has of removing the Caufe into this 
Court and if it is to go into the King's Bench, that is 2. Fai- 
hare- of Juſtice, which hkewifſe demands the Attention of the 
Court. It will not only be a Failure of Juſtice with regard to 
the City, but to the other Perſons intereſted in the Event of 
the Cauſe; and this will introduce a Part of the Bye-law which 
T believe has hitherto eſcaped your Lordſhips. The Direction 
contained in the Bye-law, concerning, if the Chamberlain 
recovers, what ſhall be done with the Penalty. Before I men- 
tion this, it will be proper to tell your Lordſhips ſomething of 
the Nature of the City Courts; there the Cauſes: are brought 
to an End in a Fortnight at the Epence of 30 6%. The 
Bye- law directs the Coſts of Suit to be deducted, and a 
Moiety of what remains, to be paid to Bridewelf Hoſpital, 
and the other Moiety to the Informer; ſo that before it ts 
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1 4 Gentleman always well known, but now more particularly, for his excellent 
Collection of Reports lately. publilhed. 
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divided the Coſts of recovering it are firſt to be deducted. Let 
any of the Gentlemen who ſtand round me (moſt of them 
Attornies and Men of Character) tell me how much will go to 
the Poor after the Coſts are deducted. Surely that Perſon is a 
Party intereſted who is intitled to the Damage. I beg Leave to 
fay, that the Poor of Bridewell and the Informer are Parties, 
by being intitled to the Penalty ; then it is of ſmall Conſe- 
quence to them : Let them bring it in the King's Bench, and 
it will be impoſſible for them to try it, ſo as to leave a ſingle 
Farthing of the Penalty; therefore here will be a Failure of 
Juſtice. I ſhall only trouble your Lordſhips with one Word 
more with regard to the fourth Conſideration. Though all theſe 
Points ſhould be againſt 'us, yet T apprehend that a Writ of 
Privilege in this Caſe will not lie out of the King's Bench. 
However it took its Riſe, it is ſuppoſed by the Fact, that there 
is a Neceſlity fot an Attorney to attend the Buſineſs of his 
Clients in his own Courts; it is the Foundation and the Mo- 
tive for allowing him his Privilege, as he cannot be in two 
Places at once. The Inconvenience is, if they are ſued in any 
other Court, they cannot attend to do Juſtice to their Client 
and attend their own Buſineſs too. By Indulgence an Attorney 
of a ſuperior Court has Liberty to ſolicit a Cauſe in an np 
Court, when he himſelf is Defendant; 

It was held in Vent. 11. Mod. Rep. 23. pl. 62. Sid. 
410. 2 Keb. Rep. 380. pl. 111. that an Attorney might 
ſolicit his own Cauſe in an inferior Court. Therefore, it 
is to be underſtood, that if Mr. Alexander is made De- 


fendant in an inferior Court, he may make Uſe of that In- 
U 2 dulgence ; 
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dulgence; but that does not extend to the Courts of the 


City of Landon. An Attorney cannot ſolicit his own Cauſe 
in the City. Here Mr. Alexander has appointed Mr. Palmer 


his Attorney for that Purpoſe; with regard to the Courts of 


London, by the Nature of the Privilege, it muſt fail; and there- 
fore, for theſe Reaſons in general, I: ſhould hope that the 
Plaintiff in Error ſhould not ſeek Juſtice on this Occaſion in 
Weſtminfter- Hall. If there was Occaſion, I could ſhew. that 
all Courts whatever have always paid particular Regard to the 
Privileges of the City. I ſhall only ſay this, that ſuch are the 
Cuſtoms of the City of London, that almoſt all Parties con- 
cerned have given way to them. The Convenience of the 
King and the Houſehold have given way to them; the Court of 
the Lord Steward has given way to them; the Courts of 
Weſtminſter- Hall have given way to them. The. Judges of the 
Land (I mean your Lordſhips) are taken out of the uſual Place 
of adminiftering Juſtice, and out of the common Form of 
Proceeding, to fit and determine theſe Matters. Your Lord- 
ſhips are to do them Juſtice, according to the Privileges of the 


City, ſupported by Act of Parliament, eſtabliſhed and confirmed 


by Cuſtom; and I apprehend it would be too much for Mr. 
Alexander to ſay, that he by his Privilege ſhall prevail againſt 
the Privileges of the City of London, when ſo many Courts have 
followed them. Mr. Norton relied a good deal upon the Ar- 
gument of the Gentlemen upon the ſame Side with him, who 
cited Mr. Juſtice 7y/d's Expreſſion when Recorder of London. 
Your Lordſhips will not give way to the Dictum of one Re- 
corder, when you are fitting to correct the Errors of another. 

As 
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As to the ſaying. of Lord Chief Juſtice G hun, © we do not pre- 
tend to take away any Privilege that is inherent in the King's 
% Bench,” that was after the Juriſdiction of the King's Bench 


had attached. We do not mean to reach their Privileges by a 
Bye- law of the City. I think my Lord Chief Juſtice Lee put a 
Queſtion, if it could be remembered, whether ever the Cham- 
berlain of London brought an Action in Weftminfter- Hall upon 
a Bye-law of the City? None was produced. Under theſe” Cir- 
cumſtances, I leave it to your Lordfhips, upon what Lord Chief 
Juſtice Holt ſaid, in the Caſe of The City of London and Wood, 
that we ought as much as lies in our Power to protect the Bye- 
laws and Cuſtom of Corporations, eſpecially thoſe of London, 
for if they are deprived of them it will be 1 to ths — 


Government of che City. 
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r. Norton 8 Reply for che Plaintiff in 
Error. 


o R Lorddhips will be pleaſed to favour me by way of 
Reply ; and though I did endeayour in the Outſet of the 
Argument to narrow what I had to offer, had I known the 
Conceffions the Gentlemen on the other Side has made, I 
could ' have Rill ſhortened it more; I could have Joined Iflue 
with him in many Things, He ſays I admit a Bye- lay 
of the City cannot reſtrain the Juriſdiction of the Courts of 
Weſtminſter- Hall, It is not upon the Bye-law I put that 
Part of the Caſe. I put it upon the Cuſtom of the City; 3 and 
1 ſay, that by the Juriſdiction of the City theſe Cuſtoms are 
triable only in the City Courts. The Bye-law being made as 
an additional Remedy to carry the Cuſtom into Execution 
more eaſily and more ſecurely, for the Damage by the Bye- 
law is turned into a certain Sum. The Bye-law is made for 
eaſier puniſhing the Cffender; then the Queſtion is to be ſure 
a very narrow one. Where was the Cuſtom of the City 
triable before making the Bye-law ? It is brought to a Point. 
If I am not miſtaken, I endeavoured to prove (indeed it 
wanted but little Proof) that the City of London in their cor- 
porate Capacity were alone intitled to bring an Action for a 
Breach of their Franchiſe. It is an Injury done to none but 
them, and none but thoſe injured had a Right to recover Sa- 
tisfaction for the Injury. If I am right in that the City 
of London alone can bring the Action, I beg Leave to aſk, 


Whether Mr. Cox ſays that by the Privilege of the City they 
have 
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have a peculiar Exemption to have all their Franchiſes tried 
within Franchiſes? That is an Indulgence that even Lord 
Chief Juſtice Holt. who is fo favourable to the City, does not 
allow them. He calls it a ſeeming Incongruity upon the Re- 
cord, that they ſhould be both Parties and Judges. Yet, 
if what the Gentleman contends for is true, it muſt be the 
Caſe ; becauſe, if what he ſays is true, that would introduce 
that Abfurdity which is fo. glaring to every Body, and which 
Lord Chief Juſtice Nu ſaid would be ſo incongruous upon th 

Recond, that it could not be ſupposted ; yet if that is intro- 
duced in le very Manner and Way Mr. Cox hints at, muſt 
they not appear upon the Record to be both Judges and. Par- 
ties ? But it does not reſt upon the Incongruity, it is repugnanz 
to the Tura Neturm. Before the making this Bye- law, In- 
ſtanees enough might be produced to ſhew that Actions of. 
this Kind have been brought in the ſuperior Courts; they muſk 
have been brought there; they could not be brought any where: 
elfe. E have ſeen enough of this to know that they can be 
brought na where but in the ſuperior Courts. This is a: 
fundamental Argument, upon the Grounds of. which. Mr. Cox 
has built all he had to e Does en Day's N 


Mew it? 
Without taking up more of your Lordſhips Time in fol- 


lowing the Gentlemen into Stow Survey, City Law, the 
City Books of Entries, and many more Books of no Authority 
or Weight upon the preſent Occafion, I fhall infiſt upon it 
as a Principle incapable of Contradiction, that the City of 


une in their corporate Capacity: as a City, cannot main 
$ -. | tain 
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tain an Action in their own Courts relative to their own 
Franchiſes. 121 i 4.38 

It has been ſaid there is a Chirtee which gives FRY this 
exempt Juriſdiction, that the Members of the City of London 
ſhall not be carried out of the City to ſue ; and that if a Citizen 
dares to bring an Action elſewhere, he ſhall be disfranchiſed. 
I ſhould be glad, if the City thinks that they have Authority 
ſo to do, that they would disfranchiſe a Citizen for bringing 
an Action in the Courts of Meſiminſter-Hall. If they did, the 


King's Bench. would make no Difficulty of granting a pe- 
remptory Writ to reſtore him. It is a Doctrine that ſurely 


will not be encouraged in the King's Bench, that a Citizen 
ſhould be disfranchiſed for having Recourſe to the Laws of his 


Rnd 


Country for Juſtice. ' A Caſe was mentioned out of Leonard, 


touching their not proceeding on Hab. Corp. If we were to 
enquire we ſhould find a Number of Hab. Corp. every Year, 
every Term. To bring that as a Proof of any Doctrine is ex- 
traordinary. I am only miſpending of Time in anſwering it. 
If an Action is brought in the City of London, and an Hab. 
Corp. is brought, and the Action is removed into V gaminſter- 
Hall, and that Court does not go on, a Pracedendo goes of 
Courſe. I could not help taking Notice of this, as Mr. Cox 
built his whole Argument upon it. He then ſays, that the 
Bye- la could not, and that it did not, intend to take away the 
Juriſdiction of the Courts of Męſiminſter-Hall. If I am not 
much miſtaken in my Argument, and in what I now ſubmit 


to your Lordſhips, that Admiſſion makes an End of this 
Cauſe. - If the King Bench had a Juriſdiction whilſt the Fran- 


chiſe 
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chiſe continued upon the Cuſtom, and an Action could only 
be brought by the Corporation, for a Breach of the Franchiſe, 
in Weſiminſter-Hall, and this Bye- law only comes in Aid of 
the Cuſtom, and gives an additional Remedy, and a cer- 
tain Penalty inſtead of uncertain Damages; it ſeems to fol- 
low, that the Court of King's Bench have Juriſdiction in it. 
Mr. Cox in his Argument ſaid and I agreed with him in it, 
that the right Way to conſider the Bye-law was to conſider 
it as Part of the Cuſtom. I deſire no better Rule to conſider 
it by than as it is coupled with the Cuſtom, and that will re- 
ceive the ſame Anſwer I gave before. The Gentleman ſays 
there are no negative Words in the Bye-law (it would be 
ſtrange if there ſhould). He then ſays, your Lordſhips had 
deſired a Search to be made, to ſee whether there were any 
negative Words in theſe Bye-laws which were rhentioned. I 
believe what gave Riſe to it was what Mr. Williams cited out 
of Siderfin ; they ſaid there were no negative Words in the 
Bye-law in that Caſe. Not having read the Book, I was 
ſurpriſed to hear it mentioned, that though the City .have 
conſidered themſelves, in the Stile of the Bye-laws, and in the 
Effect and Operation of the Bye-laws, as Legiſlators through- 
out, that they had not compleated it. I did not know but 
they had done ſo here in uſing the Words, and not elſewhere, 
I faid I was glad they had not put in negative Words; and 
ſo I am for their own Sakes : Whether if they were to make 
one now they would not do it, I cannot tell ; becauſe they 
have gained upon the Complaiſance that has been ſhewn them. 
The City Books have been cited, and the Caſes conſulted upon 

# foreign 
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foreign Attachments, Actions upon a Conceſft folvere, and 
againſt a Feme covert, I do not find the Arguments upon 
theſe Caſes have been now urged in any other Manner, than 
they were upon the laſt Argument. I do not find any new 
Caſes cited upon that Head. As I did endeavour at firſt to 
ſhorten it, I now mean to take np as little Time as poſſible. 
I think it is ſo clear that I need not take up Time to anſwer 
the Caſes cited out of By/ rode, Leonard, and Levins. They 
were upon another Head of Argument, which was to ſup- 
port the Privilege of the Citizens of London. It was faid to 
be ſuch as could not be taken away by the Privilege of the 
Attornies; but that where both Parties were privileged,” the 
Perſon bringing the Action was to prevail ; that the Com- 
mencement of a Suit gave the Privilege. Inſtances were ſhewr 
in Matters of Privilege, between the ſeveral great Courts of 
Weſtminſter-Hall. The Privilege of the Exchequer againſt 
the Common Pleas, which attached by bringing the Action, 
and ſo the Privilege of the Common Pleas was taken away. 
How to apply theſe to the Privilege of the Citizens of London 
ſeems to be difficult. What Privilege one Officer has. with 
regard to another does not appear. It was ſaid, that if a Ci- 
tizen ſues in his own Court, the Privilege was not to be re- 
ceived. One can hardly be ſerious upon ſuch Kind of Caſes ; 
they do not ſtrike me at all. How this Queſtion and this 
Caſe come to be drawn in upon the preſent Occaſion I don t 
know. Indeed, by what Mr. Cox mentions from the Charters, 


the City of Londen, I believe, have claimed Cognizance of 


Pleas. If Mr. Cox claims that, I will venture to ſay he has 
given 
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given up the 9 but that was only a temporary * 


nizance. 
I defy Mr. Cox to hows 4 that ever the City of London in 


any one Caſe demanded Cognizance of Pleas : If they had, it 
would have been an Anſwer to all the Hab. Corp. It would 


have been only ſaying we have Cognizance of Pleas, and you 
have nothing to do with it. This goes to a String of Caſes 
which were quoted under the Head of Cognizance, Mr. Cox 
recurs to the former Argument, to conſider how the Thing 
ſtood before making the Bye-law. He has ſaid (and ſaid 
only, for no Caſe was produced to ſhew it) that before mak- 
ing the Bye-law the City could bring an Action. Who was to 
ſue, and who could entertain the Suit but the City ? I have 
already, I hope, given an Anſwer to this ; the Corporation 
was to ſue; the Courts of Weftmnſter-Hall could entertain 
the Suit, and no other Court could. But I deny that before 
the making the Bye-law, the Courts of the City could enter- 
tain Juriſdiction of this Cauſe. No Cafe was cited to ſhew 
that before this Cauſe the City Courts ever did. A Wonder 
was made, if the Court of King's Bench have a concurrent ju- 
riſdiction with the City Courts, why in all this Time there had 
been no Action brought in any of the Courts of Weſimin/ter- Hall 
upon the Bye-law. I tell the Gentlemen why; becauſe the 
Chamberlain choſe to ſue in the City Courts. I verily believe 
had it not been for the preſent Occaſion, we never ſhould have 
had a Suit in Meſiminßer- Hall upon it; though it is as clear as 
any Propoſition in Euclid, that the Action lies there. It has 
been ſaid, that the Chamberlain could not bring any Action 
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66 
defore the making the Bye-law. I think 1 may admit that; 
but I do not admit, and I never mean to admit, that the Cham- 


berlain could not bring an Action in the ſuperior Courts. 
I have endeavoured to prove by Authority and Reaſon that 


he could; but indeed if what Mr. Cox cites as determined in 


the Caſe was ſo, I was culpable not to mention it. I appeal to 
the Note of it, which is the moſt accurate I ever ſaw. I had 
the Argument from the very Hand that took it, and likewiſe 
the Opinion of the Court; and if there is Truth in what 
Mr. Cox ſays, it will follow that the City may make a Bye- 


law to try it in a ſummary Way. It was faid there, that the 


Court could take Notice of the Chamberlain, that he was as 
much known in the Courts of Weſtminſter-Hall, as in the City 
Courts, with regard to bringing an Action, and upon that he 


brings an Action. All that was determined in Bodw:ich's Caſe 


was, that an Informer could not bring the Action; that was 
their Determination, and nothing elſe. Objections were made 
to the Chamberlain's bringing an Action in the ſuperior Court 
in the preſent Caſe. That many things were to be conſidered ; 


that the Chamberlain of London may die ; and if he dies before 


the Suit is determined, it will abate; that he is an annual 
Officer, and may be removed, and the Suit abate, and ſo there 
will be a Failure of Juſtice. I deny this; I apprehend he is a 
Corporation for this Purpoſe. If a Bond is given to the Cham 
berlain of London, it goes to his Succeſſor. Another Thing 
was ſaid, that there would be a Failure of Juſtice ; though the 
Term was pretty oddly made uſe of when applied as the Gen- 
tleman applied it, that your Lordſhips ſhould take into Con- 

| ſideration 
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ſideration all the Perſons intereſted. Here are other Perſons 
intereſted as well as the Chamberlain and the Defendant, and 
they will ſuffer. If it was neceſſary to anſwer this, I apprehend 
theſe Perſons ought to make no Part of your Lordſhips Con- 
ſideration. I know of no ſtronger Inſtance of Property, than 
the making a Diſpoſition of it. This Bye- law was made for 
the Sake of the City, and to recover for their Uſe; and though 
it is appropriated to others, yet the Appropriation ſhews the 
Thing to be in the City ; though they have given it this Way 
now, they may give it another Way To-morrow. But ſuppoſing 
it to belong to the Hoſpital as it 1s given, the Gentleman fays 
there would be a Failure of Juſtice to proceed (if they could. 
do it) in the ſuperior Court; becauſe, ſays he, it is Part of the 
Bye- law that the Coſts of recovering ſhall be taken out of the 
Penalty, before there is any Thing coming to the Parties. Is it 
not notorious in theſe Caſes that the Perſon who miſcarries pays 
Coſts ? This Court never will conſider what is the Difference 
of Coſts. between this Court and the City Courts. It would be 
giving the City Courts a Priority to thoſe of Ye eſtminſter- Hall, 
in a Manner I never knew contended for. Another Thing was 
ſaid, that though every Thing inſiſted on by the Gentleman 
ſhould be wrong, yet the Defendant was not intitled to his Pri- 
vilege, becauſe it does not extend to London. If the Court 
ſhould be of Opinion that the King's Bench can try this Cauſe, 
I make no Doubt but the Defendant will be intitled to his 
Privilege. The Gentleman. has mentioned, that an Attorney 
is ſuppoſed to be preſent in his own Court to ſolicit his Client's 


Buſineſs; and if he is called into another Court to attend his. 
| own 
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own Hulinets, he cannot attend his Client” s. But in this Caſe 


Mr. Alexander appears by Attorney, your Lordſhips will never 
examine into the Grounds of the Attorney's Privilege. When 
this Cauſe was firſt on before your Lotdſhips, I heard it was 
not the Privilege of the Attorney, but the Privilege of the 
Court; that it was for the Honour and Dignity of the Court; 
and though the Defendant could not folicit in the Court 
below, is it to be ſuppoſed he could not attend it? Few 
People are fo nice that they would not attend their own Cauſes. 
I beg Pardon for troubling your Lordſhips in replying to an 
Argument, which if I had known would have been fo nar- 
rowed, it would have ſaved a good deal of Time. I agree 
with the Gentlemen in theſe Principles, that is, to try the 
Bye- law, and whether the ſuperior Court had or had not a 
Juriſdiction for a Breach of the Franchiſe, before making the 
Bye-law, and I put the Cauſe upon it. If the Court of King's 
Bench had ſuch Juriſdiction, and the City could not before 
the Bye-law maintain any Action in their Corporation Courts, 
then it comes to this, whether the Court of King's Bench can 
entertain Juriſdiction i in an Action, which I admit is in fome 
Sort a cuſtomary Action, but not that Kind of Aion which 
is properly termed a cuſtomary Action, as founded on a ſpecial | 
Cuſtom. For theſe Reaſons, I hope your Lordſhips will be 
of Opinion, that the Defendant has done Right in pleading 
his Privilege, and that the Judgment ordering him to anſwer 
over is wrong, aun ought to be reverſed. 


Guildhall, 
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Guildhall, Friday 3d Ws, member 1758. 


Preſent Lord Ch. Baron Parker, 


Mr. Juſt. C/zve, 
Mr. Juſt. Deniſon, 
Mr. Bar. Legge. 


Mr, tht art $ A and Opinion for the 
* in Error. 


"THIS Cauſe comes on oaſis us 2s hs Pages Dates 65 
cially appointed by virtue of a Commiſſion under the 
Great Seal, for the Purpoſe of examining and correcting the 


Errors of a Judgment, given in the Court of 'the Mayor and 


Aldermen of the City of London, in a Cauſe wherein Sir Thamas 
Harriſon, Chamberlain of the City of Londen, is Plaintiff, and 
Jobn Alexander is Defendant. By the Record, as it is certified, 
the Action appears to be an Action of Debt for the Sum of 5 /. 
and. the Declaration recites a Bye-law of the City of Lon- 
Jon, made by the Mayor, Aldermen, and Commonalty of the 
City in 1712, which “ enacts, ordains, and declares, that 
« no Perſon whatſoever, not being free of the City, ſhould, after 


ec Michaehnas then next, directly or indirectly, uſe, exerciſe, 
« or occupy any Art, Trade, Miſery, manual Occupation, 
* or Handicraft within the City, upon pain of forfeiting 5 J. 


* for every Offence.” Then the Bye- law further enacts, 
| * that 


7. 
that all Penalties or F orfeitures by the Act impoſed on any 
« Offender, or any Part thereof, ſhould and might be ſued 
© for and recovered by Action of Debt, Bill, or Plaint, to be 
« proſecuted in the Name of the Chamberlain in any of her 


% Majeſty's Courts of Record within the City ; One Moiety 
* thereof to go to the Uſe of Bridewell Hoſpital, the other 


Moiety to the Uſe of the Perſon who ſhould proſecute for 
« the ſame in the Name of the Chamberlain.” After the 
Recital of the Bye-law the Declaration ſets forth, that the 


Defendant on the 18th of September, in the 26th Year of 
George II. not being free of the City, did exerciſe, uſe, and 


occupy the Art or Miſtery of a Scrivener within the City (to 
wit) in the Pariſh of Sz. Helen's, contrary to the Bye-law, by 
Reaſon whereof he forfeited the Sum of 5 J. for which this 
Action is brought. The Defendant appeared in Perſon, and 
pleaded his Privilege as an Attorney of the Court of King's 
Bench, in Abatement of the Juriſdiction of the Mayor' s Court, 

as to this Action againſt him ; and brought into that Court a Writ 
of Privilege out of the King's Bench, reciting, that the De- 
fendant was an Attorney there, and intitled to the Privilege of 
that Court; and it is directed to the Mayor and Aldermen, com- 
manding them to deſiſt from proceeding in the Plaint, declaring 
to the Plaintiff that he repair to the Court of King's Bench to 
ſeek for Juſtice in that Behalf, if he thinks fit. The Plaintiff 
demurred to this Plea, and the Defendant joined in Demurrer, 
and there was Judgment that he ſhould anſwer over, and a Day 
was given to the Defendant; and he not appearing, there was 


final Judgment for the Debt of 51. and 91. 115. Coſts, and the 
5 De- 
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Defendant is amerced. Upon this Judgment Mr. Alexander 
has brought a Writ of Error, and aſſigned the general Errors, 
and the Plaintiff has pleaded in nullo ef Erratum. It will 
be proper in the firſt Place to take Notice of ſome Facts, 
which are to be conſidered as admitted in this Caſe, before I 
proceed to ſtate the Queſtions upon which the Merits will 
turn. 1ſt, That there is ſuch a Bye-law as is ſet forth in the 
Declaration, and there is no Exception to the Validity of the 
Bye- law, ſo far as it affects a Perſon not intitled to Privilege. 
In the ad Place, the Buſineſs of a Scrivener, whatever it be, 
is an Art or manual Occupation within the Intent and Meaning 
of the Bye-law. zdly, The Plaintiff in Error is in the preſent 
Caſe to be conſidered as a Scrivener, and as ſuch within the 
Reach of the Bye-law, unleſs he has ſome Privilege, which 
will controul:the Bye-law,.and-exempt him from it. 
Thus much being premiſed, the firſt general Queſtion will 
be, Whether an Action of Debt to recover this 5/. Penalty 
can be brought by the Chamberlain, or in his Name, upon 
the Bye- law in any other Court than a Court of Record in this 
City This depends upon a further Queſtion, Whether he 
particular Penalty and the jpecific Remedy for Recovery of it are 
not created by the'Bye-law itſelf? I apprehend they are, and 
the Words of the Bye-law, importing the Infentian of the 
Makers of it, ſeem conſonant thereto. 

If the Penalty be new, the Action to recover it muſt be new 
too.; and if ſo, the Remedy muſt be grounded intirely upon 
the Ordinance which has given it. There was no ſuch Pe- 
nalty or Action to recover it before the Bye-law, which has 
Y directed 
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directed where the Action ſhall be bangle by lat it ſhall 
be brought, and how the Forfeiture ſhall be applied. - This: 
then is no Debt at the common Law; for being no Offence at 
the common Law, there could be no Penalty, and a Party a 
meer Stranger to the Right could never demand it in the 
Courts of common Law: And though an Action of Debt be a 
common Law Action, yet this Action of Debt is not. It is. 
founded on a Bye- law calculated to enforce the Cuſtom in the 
City, to exclude Foreigners from uſing any Art or Myſtery i in. 
the City, which has been determined to be good, according to 
Waggoner's Caſe 8 c. 60. A Conceffit ſolvere is an Action of 
Debt as well as this, wherein a Wager of Law will be al- 
lowed, yet it cannot be brought in the fupcrior Coutts in: 
Weſtminfter- Hall. 

The ſame Bye-law - that has given the Penalty, and the 
Action to the City, has confined it to the City Courts, not 
mentioning the ſuperior Courts. The Reaſon why this Re- 
ſtraint to confine it to theſe Courts is good, 1s given by Lord. 
Chief Juſtice Parker in the Caſe of Hotwich v. Hungerford. 
According to the Report I have ſeen of it, he lays. it down 
expreſly, that though it may be objected that this being a 
legal Remedy given to the Chamberlain, he has a Right to 
ſue for the Penalty any where; yet the Reaſon why the Re- 
ſtraint to ſue in the City Courts is good, 1s becauſe the Debt 
is given with that Qualification ; for the common Law- does: 
not operate upon it, and therefore it does not give the Courts 
of common Law any Juriſdiction. 


In. 
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In Waggoner's Caſe, 8 c. the Action of Debt for the For- 


feiture was general, not limited to be ſued for in the City 
Courts. It may be objected, that the ſuperior Courts of Weſt- 
minſter-Hall have a concurrent Juriſdiction with the City 
Courts, notwithſtanding the Bye-law, ſince there are no ne- 
gative Words to exclude them. Had there been negative ' 


Words to exclude them in a Matter wherein the ſuperior 


Courts had Juriſdiction before, the Bye-law would have been 


void. De/ignatio, &c. And in the preſent Caſe the Bye-law 


now creates a new Offence with a Penalty, and preſcribes an 


Action; but a Bye-law cannot give Juriſdiction to the ſupe- 


rior Courts, where they had none before, in this Sort of Action, 


more than in a Conceſit ſolvere, or in a foreign Attachment. 
If therefore this particular ſpecific Action can be brought in 


the City Courts, and no where elſe, there will be a Failure of 
Juſtice guoad the Debt, if the Action ſhould be removed into a. 


Court that can give no Relief; which brings me to the ſecond 
Queſtion, Whether ſome other Action cannot be brouglit in 


the Court of King's Bench, or an adequate Remedy be had 


there ? In either of which Caſes, the Privilege ought to be 
allowed, becauſe it would not occaſion any Failure of Juſtice. 
On this Queſtion, I muſt ſay, I own I am at a Loſs to know 
what that Action ſhould be, or where it ſhould be brought, 
otherwiſe than as is preſcribed by the Bye-law. I do not 
know what is meant by an adequate Remedy, or where to 
look for it. I have on the firſt Queſtion delivered my Opinion, 
that this Action could be brought only in the City Courts, 29 
where elſe, And as to an adequate Remedy to be had for 

* Pre- 
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Preſervation of the City's Franchiſe where it. could be had, or 
what it ſhould be, I do not know; and it is not material in 
my Opinion ; becauſe I deny the Conſequence, that becauſe- 
there are two Remedies, that therefore the Party is obliged to- 
follow that other Remedy whatever it is. Where a Party is 
legally intitled to two Remedies, he may follow which he will. 
I do not know that the Chamberlain of London is obliged to- 
bring ſuch an Action as to admit of the Plaintiff in Error's Pri- 
vilege, more than the Plaintiff in Error is obliged to waive his 
Privilege in the King's Bench. Where another Remedy is given. 
to ſue, and confined to an inferior Court, an Action may be ne- 
vertheleſs maintained in the ſuperior Court; but then that lies 
only in Caſes where the ſuperior Court had Juriſdiction in the 
Action. In this Caſe the ſuperior Courts have no Juriſdiction.. 
The Reaſon againſt this Action lying in the ſuperior Court is: 
the ſame as againſt an Action on a Conceffe ſotvere : I can per- 
ceive no Difference. In my Opinion, all the Caſes quoted,, 
wherein Hab. Corp. was brought, are Proofs of this.. I think: 
every Procedends granted ought to be looked upon as an Autho- 
rity in Point, and they cannot be conſidered as . paſſing /u6' 
Silentio without Argument, as has been contended. In fo: 
many Inſtances of Writs to call down the Cauſe, I wonder it 
never happened (if there had been ſuch a Juriſdiction) that in 
any one of them the ſuperior Court thought fit to go on. They 
mult be fatisfied that the proper Remedy was only in the in- 
ferior Court. In tlns Caſe, how can adequate Juſtice be done 
to the City to enforce the Performance of the Bye-law in the. 


ſuperior Courts? Here is a Right which by the Bye-law is to be 
_ | recovered. 
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recovered by the preſent Action, and if it can't be recovered 
elſewhere, there muſt be a Failure of Juſtice if it, is removed. 
This leads me to the third Queſtion, Whether, if the Remedy 
is confined to the City Courts by the Bye-law, it is not void, as: 
excluding the Party from any Reſort to the King's Courts, where 
they have a Right to feek Juſtice? This is in ſome Meaſure 
begging the Queſtion; the City of London has certainly a Power 
of making any Bye-laws that are not repugnant to the Laws of 8 
the Land. They do it for the Regulation of the City and its 
Trade (which was formerly much more confined than it is at 
preſent); and they have a Power within themſelves to enforce 
them if they are reaſonable. How can this be ſaid to be ouſt- 
ing the Juriſdiction of the Courts of We/tminſfter- Hell, and de- 
priving the Subjects of the Liberty of reſorting there, if the 
Courts of Weſtmin/ter-Hall never had any Juriſdiction in the 
Cauſe, which I apprehend is the Caſe of the preſent Action ? 
It is brought. to recover the Penalty given by a Bye-law, which: 
Penalty did not exiſt before the Bye-law. It is the having the 
Freedom of the City that gives a Right to exerciſe a Trade or 
Myſtery there, and the Cuſtom. to exclude F oreigners from do- 
ing it has been always held good. This Bye-law is made to 
enforce the Cuſtom; it is no more than Juſtice and Reaſon, 
that thoſe who enjoy the Benefits of any Corporation ſhould 
pay Obedience to its local Ordinances. If a Stranger exereiſes 
this Art he ought to be ſubject to the Ordinance for regulating 
it. This Remedy for Recovery of this Debt cannot be had 
elſewhere than in the City Courts, and here is no Privilege 


that can prevent their Proceeding. Privilege does not reach 
from 
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from one Court to another, where adequate Juſtice cannot be 
done in the Court where Privilege is claimed. There can be 
no Privilege to remove a Cauſe out of an inferior into a ſuperior 
Court, becauſe an Attorney is Party, which Cauſe could not 
have been commenced there if Privilege was out of the Caſe. 
An Attorney has no Privilege in an Action on a Cancęſſit ſol- 
vere, becauſe if he had there would be a Failure of Juſtice gus- 
ad that Debt. There i is no Precedent to be found, that where 
a new Juriſdiction is given to a particular Court, the ſupe- 
rior Courts have taken it away on Account of Privilege; I am 
therefore of Opinion, that the Bye-law is not void, but a valid 
Byexlaw ; that this Action is properly inſtituted upon it; that 
the Judgment — is — and n to be affirmed. 


r. Juſtice Chve's ee Way Opinion for the 


Defendant i in Error, 


My Brother Legge has very n opened the dinge 
and therefore I ſhall only recur to the Record, as it ſhall be ne- 
ceſſary. This Cauſe has been twice argued. It was my Miſ- 
fortune, when it was argued a ſecond Time, not to be able by 
Sickneſs to attend it. It was ſo ingeniouſly argued when TI 
heard it, that I thought the Subject quite exhauſted, and that 
I had received as much Information as I could. The Queſtions 
then made comprehended every Thing that could be ſaid upon 
the Occaſion. There were three Queſtions made, 1ſt. Whe- 
ther the Action of Debt which has been now brought for the five 


Pounds Penalty by the Chamberlain of London, could have been 
| a 


1 | 
brought in the Court of King's Bench? or, in other Words, 
Whether the King's Bench had any Juriſdiction in this ſpecific 
Action given by the Bye-law ?. The next Point was, ſuppoſing 
the King's Bench had no Juriſdiction in this Caſe, and could 
not entertain this Action, then, Whether the Chamberlain of 
London might not have had an Action of Debt on the Bye- 
law, or ſome other Remedy, in the King's Bench ? In either of 
which Caſes, that is, if an Action of Debt on the Bye- law, or 
ſome other Remedy, could be had and maintained in the Ning 
Bench, then the Plaintiff in Error inſiſts too, as he is an At- 
torney of the King's Bench, that he is intitled to his Privilege 
in this particular Action. The laſt. Point ſeemed to be hypo- 
thetical; upon a Suppoſition that the Gentleman is wrong in 
both his other Points, then he ſtrikes at the very Eſſence of 
the Bye- law, and contends that it is void and illegal. As to: 
the firſt Queſtion, I am of Opinion that this particular Action 

of Debt, for the foe Poutids Penalty, could not have been 
brought in the Court of King's Bench. * 2 
The Bye- law has been minutely ſtated by my A Legge; 
the Bye- la which creates the Penalty appoints where this new 
Penalty, fo created, is to be recovered, and by whom it is to be 
recovered, by the Chamberlain, and in one of the City Courts. 
The Courts of VMeſiminſter- Hall are not at all named; it is parti- 
| cularly confined to be recovered only in the City Courts. There 
fore, I think, the ſuing for this Penalty, and the Recovery of. 
it, is a Condition incorporated i in the Body of the Bye-law, that 


it ſhould be ſued 170 in bags "FF" Courts. It is Cauſa fine: 


gud non. | 
: | It: 
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Ic is certain, that by the common Law a Man might follow 
what Trade he pleaſed, and where he pleaſed, without Re- 
ſtraint or Limitation. But it ſeems that the City of London 
found an Inconvenience in Peoples following Trades univer- 
fally within the City, without their being free of the City. As 
they found that, and as the City have a parliamentary Autho- 
rity to make Bye- laws for the Regulation of its Trade and 
Commerce, when they find an Inconvenience from exerciſing a 
Trade or Myſtery; I do not ſee why they might not make 
that to become a new Offence, and ſubject the Offender to a 
Penalty: If ſo, as they have Courts of their own more conve- 
nient to reſort to and leſs expenſive, and more ſpeedy in pro- 
ceeding too, I do not ſee hy they ſhould not confine the Re- 
covery of it to be in their own Cou nts, .and!the Courts of u- 
minfttr- Hall can have nothing to do with:it. Lord Chief Juſ- 
tice Holt thought ſo: Reaſon, he ſays, convinces every Man 
that the Mayor and Aldermen cannot bring an Action in their 
own Courts before themſelves; it is contrary to the Funda- 
mentals of Juſtice, that a Man ſhould exercife a Juriſdition 
where he has an Intereſt in the Suit; and therefore an Action 
could not be brought there in the Names of the Mayor and 
Aldermen. As to the Caſe of Holwich v. Huxgerford, which 
was much relied on by the Counſel for the Plaintiff in Error, 
it was an Action of Debt, quitam, in the King's Bench, and 
Judgment was given in Hilary Termithe third Vear of George 
the Second; it was an Action brought by the Chamberlain of 
Briſtol for a Penalty of 200 J. But when the Words of the 
Bye- law are attended to, and compared with the preſent Bye- 
law, 
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law, it ſeems to me to be a very ſtrong Caſe for the Defendant 
in Error. The Words are, that the Penalty ſhall be reco- 
«« vered by the Chamberlain of the City, or his Succeſſors, in 


* any of the Queen's Courts of Record at Weſtminſter, or in 


« any of the Courts of Record holden within the City.” The 
preſent Bye-law confines the Action to the Courts of the City 
of London. It does not ſay, that it ſhall be ſued for in any of 
the Courts of Weſtminſter- Hall. It follows therefore, that 
here is a material Difference between this Caſe and that of Hol- 
wich v. Hungerford, as J pointed out. It was then inſiſted, 


that if the Words of the Bye-law do not give a Juriſdiction to 


the Court of King's Bench over this Action (which it is ma- 
nifeſt they do not), then it is ſaid, that the Intention of the 
Bye-law is to be regarded, and that the King's Bench, by the 
Intent and Meaning of the Bye-law, muſt have a concurrent 
Juriſdiction with the City Courts, guoad the preſent Action. As 
to that it is plain, that no ſuch Intention can be inferred from 
the Bye-law, rather the contrary according to the Rule men- 
tioned by my Brother Legge, Expreſſio umius, &c. It ſheys, 
that it was ſo far from being the Intention of the Makers of it 
to favour the Courts of Weſtmin/ter-Hall, that they were not to 
have even-a concurrent, or indeed any Juriſdiction by this Bye- 
law. It is then ſaid, that this is a common Law Action of 
Debt, and therefore proper for the Courts of Meſiminſler-Hall. 
I deny this to be a common Law Action of Debt ; in my Ap- 
prchenſion it is not. It is a cuſtomary Action founded on Cuſ- 
tom only, and by virtue of this Bye- law to be recovered in 
the City Courts. It was then inſiſted, that here are no negative 

Z | Words, 
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6 
Words, to exclude the Court of King's Bench, from holding Plea 
in this Action, and that therefore they have a Juriſdiction. 
Upon this Occaſion many Caſes have been cited. Thatcher v. 
Waller, Sir Thomas Jones 53. the Chamberlain of London v. 
Grofvenor. As to that of Thatcher v. Waller, it takes Notice 
of the Stat. Hen. 8. that the Offences there mentioned ſhall be 
tried before the Grand Maſter of the King's Houſhold; yet it 
was there held, that theſe Words did not ouſt the Juriſdiction 
of the Court of King's Bench, becauſe there were no negative 
Words in the Statute. Conſider what the Offence in that Act 
was, it was the Crime of Murder, in which the King's Bench 
had undeniably an antecedent Juriſdiction, and that could not 
be taken away without negative Words. 


But here is no antecedent Juriſdiction in the King's Bench over 
this Action, nor indeed, under this Bye-law, is there in the King's 
Bench a concurrent Juriſdiction with the City Courts. Then what 
ſignifies excluſive or negative Words, where there is no Juriſdic- 
tion to exclude? In my Apprehenſion the Makers of this Bye- 
law might as well have put in negative Words to exclude the 
Courts of Briſtol, or of the Devizes, Wilts, from having Juriſdic- 
tion in this Suit, as the Courts of W̃eſiminſter-Hall, which they 
certainly had no Juriſdiction to do. As to the Caſe of the City 
of London v. Groſvenor, the Judges in that Caſe faid a good deal 
about there being negative Words; but what was ſaid can never 
prevail againſt what was ſolemnly done in that Caſe. The 
Action being upon a Bye-law it was removed into the Common 
Pleas by Habeas Corpus, and a Procedendo was granted, becauſe 
the Action lay not in the inferior Court, It is an Authority 


againſt. 
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againſt the Plaintiff in Error. The City of London v. Barnar- 
diſton, confuſedly reported in 2 Sid. 178, pl. 10. intelligibly in 
Lev. Rep. 14. It was an Action upon a Bye-law ; the Fact was 
for not weighing Goods at the City Beams, and the Penalty was 
to be recovered by Action in the City Courts. Thereafter the 
Bye- lav was returned into the ſuperior Court by Habeas Cor- 
pus, a Procedendo was granted. What Lord Chief Juſtice 
Newdigate ſaid, as was obſerved by Mr. Field, is material; 
when the Courts above cannot hold Plea of Actions, as in an 
Action for calling a Woman a Whore, a Procedends ſhall be 
awarded, becaule there is no Remedy to be had out of the City 
Courts ; but not if the Courts can maintain the Plea, that is, 
the ſame Plea, not what is called an adequate or another Re- 
medy. 

Theſe are the Authorities that were quoted by the Counſel 
on both Sides, and they ſhew that the Court of King's Bench has 
no Juriſdiction as to the Subject-matters of the preſent Action. 
Another Matter was relied on, which it was ſaid would give 
the King's Bench Juriſdiction, were the other Points to fail (that 
is) the Privilege of an Attorney of the King's Bench, which be- 
longs to Mt. Alexander, as he is an Attorney of that Court. 
Much was ſaid about the Nature of the Privilege, and the Force 


and Antiquity of it; 1 think it cannot be maintained or inſiſted 
on either from Reaſon or Authority, that where Privilege will 


occaſion any Failure of Juſtice, if it is allowed that it can be 


allowed in ſuch a Caſe. Finch's Law, Edit. 1613. fol. 54. a. He 


whoſe Attendance is neceſſary in any of the Courts at Męſiminſter. 
as an Officer or an Attorney, ſhall ſue and be ſued there. Buthe 
| 1 does 
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does not ſay this is finpliciter but fab Moth (to wit) of Things 
whereof the Court hath Power to hold Plea, and refers to the 
Year Books, 2 Edw. 3. fol. 18. 

I think the Privilege of the King's Beneh might as well be 
inſiſted on by an Attorney in the Caſe of a Writ of Dower 
brought in the Common Pl-as, or in the Cafe of a Duare impedit, 
or a Fine, as it can in this preſent Cafe. I agree the Privilege 
intitles them to be ſued in the Courts of Weſtminſter- Hall, if 
thoſe Courts have Juriſdiction, but where they have no Juriſ- 
diction there can be no Privilege to be ſued there. 2 Leon. 56. 
pl. 190. Lodge's Caſe. I agree that Caſe is not Law ; that an 
Attorney is to have his Privilege in the Caſe of a foreign At- 
tachment ; but what is ſaid by Juſtice Manwood and Harper is 
gapd Law; that if an Attorney be impleaded in London upon 
a Conceſſit ſolvere he ſhall not have his Privilege. Saund. 67. 
Contradicts Lodge's Caſe, 2 Leon. 166. pl. 202. Offiey and 
YJohn/on's Caſe ſhews that Privilege is not to be allowed where 
it would defeat the cuſtomary Remedy; it would be attended' 
with a Failure of Juſtice if it was, and deſtroy the Remedy. 

Therefore, conſidering the Words, the Intention of the Bye- 
law, the Authorities quoted, and conſidering it is the Caſe of 
an Attorney, who has Privilege in the King's Bench, that the 
preſent ſpecific Action for the fve Pounds could not be brought, 
by the Chamberlain, in the King's Bench, or any where elſe 
but in one of the City Courts, it cannot be allowed. As to the 
ſecond Point inſiſted on by the Plaintiff in Error, that though 
the preſent Action will not lie in the K77g's Bench, yet another 
Action will lie there, or ſome other adequate Remedy. 

It 
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Ft is a pretty vague Expreſſion ; they cannot ſay what, yet 
fome other Remedy may be had againſt Mr. Alexander. As to 
this Notion of an adequate Remedy, I have looked for the In- 
vention of that as well as I could, and it ſeems to be borrowed 
from a Saying of Laicon a Council. Year Book, 38 Hen. 6. fol. 
29. pl. 12. He is contending for an Attorney againſt an Ac- 
tion on a Conceſſit ſolvere; he there argued, that though an Ac- 
tion would not lie in the ſuperior Court, yet an Action might 


be brought on the Contract on which the Concef/iz aroſe. The 


Counſel broached this Motion, but it-was never thought that 
it would deſtroy the Action on a Concęſſit ſolvere. 

I think the Caſe of an Action on a Concęſſit ſolvere runs qua- 
tuor Pedibus throughout this Caſe. It was ſaid, that the Action 
might have been Humpfit or Debt in the ſuperior Courts inſtead 
of a Concefit ſolvere, and then the Plaintiff in Error would 
have Privilege. But the contrary Action ſhall be defeated by 
the Privilege, becauſe the Plaintiff had an alternative Re- 
medy. He needed not to have come into the City Court, he 
might have brought an afſumpfit in Weſtminſter- Hall ; there- 
fore, ſay they, Privilege ſhall be allowed; but yet they muſt 
admit that this alternative Remedy ſhall not defeat the cuſ- 
tomary Action in a Concęſſit ſolvere. His Privilege ſhall not 
take away the Plaintiff's Right to recover in the City Courts : 
And indeed this Remedy is not to be taken away by Privilege 
at all, where a Failure of Juſtice would attend it. As therefore 
for the particular Remedy, now in Queſtion,. the preſent Ac- 
tion could not be brought in the Court of King's Bench; as the 
Notion of an adequate Remedy does not deſtroy the Action on a 


Canceſſit ſolvere, it follows, that Privilege does not lie here to 
defeat 
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defeat the preſent Action; I ſay defeat it, becauſe I am of 
Opinion that this Action can be brought in the City Courts 
only. For theſe Reaſons, as I think this Judgment is right, 
there will be no need to determine, whether the Chamberlain 
could have maintained any Action on the Bye-law in the Courts 
above, as has been there contended for; but this I muſt ſay, 
that the only Authority or Inſtance J heard of the Chamber- 
lain's bringing an Action in Weſtminſter- Hall, was the Caſe of 
Helwich v. Hungerford. I have already taken Notice that the 
Bye-law gives an expreſs Juriſdiction to the Courts of Weſt- 
minſter- Hall. Grofvenor's Caſe, Wagoner's Caſe. They are all 
brought in the City Courts. Bodwwich's Caſe. That was an Ac- 
tion brought in the inferior Court of the Devizes, Wilts; and 
there, by the Bye-law, an Action was given to a common In- 
former; he is not like a Chamberlain of the City who ſues for 
the Uſe of the City. Wakeman v. Harriſm in the Court of the 
{| City of Worcefter. It was there agreed that the Chamberlain 
| was the proper Perſon to bring ſuch Action. All that theſe Caſes | 
prove are, that the Chamberlains are the proper Perſons to fue ; 


they have the legal Intereſt, but are to recover it for the Benefit of 
the Corporation, their Cefluigue Trufts. I do not find any Action of 
li; this Kind brought out of the City Courts, except that of Holwich 
il v. Hungerford, for which there were ſtrong Reaſons; becauſe the 
Bye- law appoints that the Courts of Ye/tmim/ter- Hall ſhall enter- 
tain Juriſdiction in thoſe particular Actions. As to the Caſe of 
Hohwich v. Hungerſord, I will juſt mention what Lord Chief Juſ- 
tice Parker ſaid; it is deciſive of the preſent Queſtion. The Caſe 
of the Chamberlain of the City of London is in Effect the ſame. 
1 3 with. 


E 
with the preſent Caſe, though not in Words ; for the Bye- lavv | 
of the City of London inflicts a Penalty, and gives Leave to re- 
cover in any Court of Record within the City; then upon this 
Clauſe the Courts of Wetminſter- Hall thall have no Juriſdic- 
tion, though it may be objected that the Bye-law giving a legal 
Remedy to the Chamberlain, he has a Right to ſue any where. 
But the Reaſon why the Reſtraint is good is, becauſe the Debt 
is given with that Qualification : It is only to be recovered in 
the City, therefore the common Law does not operate upon it, 
and this Court has no Juriſdiction; if they have no Juriſdiction 
it is impoſſible their Officers can have any Privilege. One 
Thing more I would obſerve upon the Matter of Privilege, it 
is commanded that the Court below deſiſt from any further 
Proceeding in this Action, and that the Chamberlain ſhall come 
for Redreſs to the Courts of Weſtminſier-Hall. He can have no 
Redreſs in this Action in Weſtminſter-Hall, as I have ſhewn, 
becauſe the Court of King's Bench cannot go on with the Ac- 
tion. They have no Juriſdiction, no Certiorari has iſſued to 
remove the Plaint, only a Habeas Corpus has iſſued to remove 
the Bye-law. There is a manifeſt Difference between the Re- 
turn of a Habeas Corpus and that of a Certiorari. The one re- 
moves the Cauſe, the other does not. Salk. 352. pl. 13. When 
the Cauſe is removed below, the Party muſt declare againſt the 
Defendant in the Cuſtody of the Marſhal ; but the Return of 
the Habeas Corpus is only an Hiſtory of the Proceedings, and 
the Return is filed, and in Conſequence of that there may be 
a Procedendo, becauſe the Procedendos only takes off the Suſpen- 
ſion occaſioned by the Habeas Corpus: All theſe Matters con- 

5 firm 
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firm the Propoſition laid down, that the King's Bench can have 
no Juriſdiction. As to the laſt Point, and what has been in- 
ſiſted on in that Reſpect, as I think it weak, ſo ſhall take little 
Notice of it. The laſt Point is, that if the Court of King's 
Bench cannot hold any Juriſdiction in this Action, and the 

Privilege falls to the Ground, and ſuppoſing all the other Points 
are againſt the Gentleman, as I am 'of Opinion they are, then 
the laſt Thing they inſiſt on is, that the Bye-law itſelf is illegal 
and void, as being derogatory from the Subjects common Right 
of reſorting to the Courts of Weſtminſter- Hall, which is the Sub- 
jects lawful Right, and particularly in regard to the Attornies of 


the,Court of King's Bench. It ſeems to me that the Bye-law is 
agreeable to Statute Law, to the common Law, and to Cuſtom. 


It is agreeable to them that the Juriſdiction of the Court of Krng's 
Bench may be prevented by a particular Law; I ſay prevented 
rather than taken away, becauſe taking away implies a former 
Juriſdiction, which could not be by a Bye-law. 2 Inſt. 4 Coke, and 
ſeveral other Authorities. One may fairly extract a Principle from 
them, that where the Courts of We/?nm/ter- Hall have a Juriſ- 
diction by the common Law, or by Act of Parliament, in giving a 
new Juriſdiction, or annexing a new Penalty to an old Offence, 
or in giving a particular Remedy to a particular Court, the ante- 
cedent Juriſdiction in the Courts of Meſtminſter-Hall is not to be 
taken away but by negative Words: On the contrary, where a 
new Debt is created to be recovered in a particular Court, I do 
not ſee how the other Courts can have Juriſdiction. Suppoſe 
in this next Seſſions of Parliament an Act was to paſs whereby 


it ſhould be enacted, that if any Perſon, after ſuch a Day, ſhould 
— 
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import any Cape Wine he ſhould forfeit five Pounds, to be re- 


covered in the Court of Exchequer, the proper Court of Reve- 


nue; will it be ſaid, that in ſuch a Caſe, the King's Bench 


could have any Juriſdiction? No. Suppoſe an Attorney of the 


King's Bench who lived in the City imported Cape Wine, and 
incurred the Penalty; ſuppoſe an Action inſtituted according, 


to the Act in the City, could he ſay I am an Attorney, and 


intitled to the Privilege of the King's Bench? I apprehend not. 


No Caſe can be inſtanced, where a new. Juriſdiction is given to 
a particular Court, that any other Court has taken it up a0 


account of Privilege. 


Where is the Reaſon to ſay that the "97 ny is void? ? ti is 
conformable to the other Bye-laws of the City. That to con- 
fine weighing at the City Beams is the ſame as the preſent. 


An Action on a Conceffit ſolvere is reſtrictive of the Privilege: 


may not a Bye- law do the ſame? I think it is lawful and rea- 
ſonable it ſhould be ſo. I ſhall not here enter into the Eſſen- 
tials neceſſary. to conſtitute a Bye-law ; I think this is a good 


Bye-law, and ſich an one as is proper for the City to make, and 


profitable. Then it is ſaid, that no Cuſtom, or even Charter, 
can affect Privilege; I have already ſaid, that an Action on 
a Concefſit ſolvere does. The Caſe urged by Mr. Wiltams,. to 


ſhew that the King's Charter could not do it, is not applicable 


to this; that where Connuſance of Pleas is granted, there Pri- 


vilege is not taken away. It is certain, that where Connuſance 
of Pleas is granted to a particular Juriſdiction, it does not take 


away the Privilege of an Attorney, or of the common Law 


Courts, but they may be excluded by a Bye-law, as in the pre- 
r ſent 
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ſent:Caſe; I think therefore there is no Weight in the laſt 
Point the Bye-law is not void, becauſe it prevents the King's. 
Bench from holding Juriſdiction in this particular new Action, 
and prevents the Plaintiff in Error from having his Privilege 
therein. I am therefore of Opinion that the — ought 
to be affirmed. | | 


Mr. Juſtice Deniſon's —— and Opinion for the 
Defendant in Error. 


The Queſtions in the preſent Caſe, have been more frequently 
argued, by a great Variety of Counſel, retained in the Cauſe, 
than any Caſe that has fallen within my Remembrance. It was 
firſt moved *, as I remember, in the King's Bench in Micbaelmas 
Term 1749 ; but then I will venture to ſay, that this has been 
more from Accident, than from any Difficulty in determining it. 
From the Moment it was moved, when it was done by Way of 
Motion, and before it came on in a judicial Way of Determina- 
tion; from the Time of that Motion I own that I was then of 
the ſame Opinion that I am now; and though I have taken a 
good deal of Pains to conſider the great Variety of Arguments 
(for a great Variety there has been, the moſt I ever knew upon 
ſo ſlight a Point) I ſay, though I have conſidered them all, I 
am not at all moved by any Thing that has been ſaid, but am 
ftill of Opinion that the Judgment that has been given in the 8 
Lord Mayor's Court is a right Judgment, and that it ought to 


* See Mr. Serjeant Poole's Argument on this Motion, on Behalf of the Attornies, 
at the End of this Report, 
be | 
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be affirmed. Before I give my Reaſons (which lie within the 
Compaſs of a Nut- ſhell) I ſhall obſerve ſome Things; ſa much 
has been ſaid by Counſel, that it is now become a Cale of the 
greateſt Importance. It affedts the Bye- laws of the City of 
London to a great Degree. The Circumſtance of Privilege is 
not of very great Conſequence; yet the Bye- laws of the City of 
London being in Queſtion, it is of great Importance. Before I 
give my Reaſons I muſt premiſe one Thing, and then make 
my Obſervations on the Arguments. In the firſt Place, I would 
not be underſtood to deliver my Opinion upon the preſent De- 
bate upon the Merits of the Cauſe * ; the Merits. of the Cauſe 
are by no Means before us. I would be ſo undetſtood: and if 
any Thing falls from me that may be capable of ſuch, a Con- 
ſtruction, I do declare I do not mean it. I ſay, that as the De- 
fendant has not thought fit to go upon the Merits. to plead 
in chief, but to let Judgment go by Default, I will not ſay a 
Word upon the Merits. I do not ſee why he might not have 
pleaded the General Iſſue after the Judgment of reſpondeat 
Outer: in that Caſe the real Merits would have come in Queſ- 
tion upon a ſpecial Verdict. He might till have had an Op- 
portunity of ſaying every Thing to maintain his Plea of Privi- 
lege, as he has now; the Plea would have been Part of the Re- 
cord. There is another Thing I would mention, which I 


* The Merits of this Cauſe were afterwards tried in the Lord Mayor's Court, by 
a ſpecial Jury; who, upon hearing the Evidence of the moſt eminent Conveyancers 
in the Kingdom, gave a Verdict in Favour of the Attornies. However, it ſeems 
not improper to obſerve, that Hobart, L. C J. C. B. in James the Firſt's Reign, 
faid, © that it did no more belong to an Attorney to make Writings, than it did 


< to an Apothecary to preſcribe Phyſic.” Winch, 40, 91, 
A a 2 think, 
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think is of the greateſt Conſequence; that is the Commiſſion 

j by which we fit here“. We fit here as Judges particularly 
= and ſpecially appointed by the King to determine this Cauſe, 
| not according to the Laws of England, or the Common Law 
| only, but the Law of England and the Laws and Cuſtoms of 
the City. And as the Judges in Meſtminſter-Hall muſt take 
Notice of the common Law, ſo we are now obliged, without 

any Certificate, to take Notice judicially of the Cuſtoms of the 

City. The Judges in Vęſiminſter-Hall cannot take Notice af 

the Cuſtoms of the City, unleſs certified  ; but we muſt do it; 
that is the Manner of Proceeding upon theſe Commiſſions ; that 

is, where a Writ of Error is brought upon a Judgment given in 

any of the City Courts; if a Writ of Error lay from theſe Courts. 

into the King's Bench, there they cannot take Notice of any Thing 

but what appears in the Record; but we can take Notice of 


this Cuſtom, and muſt take Notice of it. I will tell you the: 
Reaſon preſently; and, as ſoon-as I have made ſome Obſervations,, 


* Lord Chief Juſtice Holt, in delivering the Opinion of the Court in the Caſe 
of the City of London v. Hood, ſaid, We are as much bound to take Notice 
of the Cuſtoms of the City of London, as Judges by Commiſſion here in the 
City, as we ſhould be of the Cuſtoms of the Courts of. We/tmin/ter-Ha!l when we 
« fit there.” 12 Mod. 690. | 
f But it ſeems that this Opinion of Mr. Juſtice Deni/on muſt be taken with ſome- 
Degree of Reſtriction ; for the Difference is, if a Judgment be given in London, 
and it comes into the King's Bench, that Court ought to take Notice of the Cuſtom: 
of London, becauſe in the City Courts it is not neceſſary to alledge the Cuſtom ;. 
and therefore if the Court of King's Bench did not take Notice of it, they would 
reverſe a Judgment without Cauſe; but if a Cuſtom be in another Place, the 
King's Bench will take not Notice of it in the original Action in their Court, unleſs 
it be alledged. Rol. Rep. 106. | 


4 
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E 
will give you the Reaſons of my Opinion, after ſtating the 
Queſtion ; which is, whether in this Action of Debt, brought 
in the Mayor's Court of London by the Chamberlain againſt the: 


Defendant, for the Penalty of a Bye-law, incurred for exer- 
eiſing the Trade of a Scrivener in the City, contrary to the Act 


of Common- Council, the Defendant can plead that he, as an: 
Attorney of the King's Bench, has the Privilege to be ſued: 
there only, and not in the Mayor's Court? It is admitted, that 
- unleſs the Plaintiff can have the ſame Juſtice in the King's Bench 
(the Words of the Writ are ſo, Juſtice ] ſay, that it muſt be 
admitted, that unleſs the Plaintiff can have the ſame Juſtice in 
the King's Bench as he can have in the Mayor's Court, his Pri- 
vilege cannot be allowed. In the firſt Place, I am. of Opinion 
that this Action and Proceeding in the Mayor's Court, is not 
maintainable in the Court of King's Bench. And in the ſecond 
Place, I am of Opinion (for ſo it does appear in Fact) that ſuch 
an Action was never brought in the Court of King's Bench, nor 
ever removed thither by Certiorari, nor ever retained upon a Hab. 
Corp. I mean, ſo as to proceed upon it. In the firſt Place, Iam. 
of Opinion that this Action, in the Name of the Chamberlain, 
and the Proceedings upon it in the Mayor's Court, is not main- 
tainable in the Court of King's Bench; I ſhould have. been more: 
ſhort upon this Point, if it had not been for the many Things 
that have been ſaid by the Counſel, Firſt, as to the Action's 
being brought in- the Name of the Chamberlain, I. ſhall take a 
little Notice thereof; it being material to know why it is ſo. 

'The Chamberlain of London is taken Notice of in our Law. 
Books in two Capacities, In.the firſt Place, he is conſidered. 


3 | (and! 
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(and the only one that is) as a fole Corporation in a particular 
Inſtance. You all know, Gentlemen, that he may take a Re- 
cognizance or Security for Orphanage Money to him and his 
Succeſſors; in ſuch Caſe he is a ſole Co; oration, may bring his 
Action wherever he will, not only here in the Courts of Lon- 
don, but by the Cuſtoms and Franchiſes of the City he may 
bring his Action in the Courts of Weſtminſter- Hall, becauſe it 
is by Cuſtom ; that the Cuſtom is ſo, you will find in 4 Co. 64. 
Cro. El. 464. It was there debated. They were in ſome 
Doubt, whether he could bring an Action in the King's Bench 
or Common Pleas; the Court ſaid, it is allowed that by the Cuſ- 
tom he may, becauſe he is a ſole Corporation, and takes by 


Succeſſion ; and a ſtrong Reaſon for. it is, in Caſe of a Man | 
who gives Security for Orphanage Money going out of the City, 
that the Chamberlain may bring his Action any where: I only 
mention that as an Argument and Reaſon why the Law is ſo. 
There is another Capacity which the Law conſiders him in; the 
Chamberlain of London, who has been an Officer Time out of 
Mind, is by Cuſtom the public Officer of the City, in whoſe 
Name for Time immemorial Actions have been brought to re- 
cover Penalties upon Acts of Common Council in the City 


Courts. I apprehend (I fay it with Deference) that he cannot 
bring an Action in any other Court; though 5 Co. 6 3- mentions 
it a little ſhort. He ſays, that the Appointment of the Cham- 
berlain being their public Officer to bring Actions of Debt, was 
good. He has not gone ſo far as to ſay, that the Appointment 
was to bring Actions in their own Courts. Does any body 
doubt but he meant this? that when he ſays, they may ap- 


1 
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point the Chamberlain to bring Actions, it was upon a Bye-law- 
made in the City. I mention this, becauſe I think it is a little 
ſhort in Lord Coꝶe's not mentioning it more fully. However, 
though he does not, it was certainly laid down by my Lord Chief 
Juſtice Holt in The City of London v. Wood. ] have heard it often 
faid, that Lord Chief Juſtice Holl was a great Favourer of the Bye- 
laws of the City; I am glad he was. He was of Opinion, that 
in Wood's Caſe an Action could not be brought in Weſtminſter- 
Hall, becauſe they had no Power of appointing their Chamberlain, 
who was the Officer by the Cuſtom, to bring any Action out of the 
City Courts; I take that to be clear Law. Lord Chief Juſtice 
Holt does likewiſe ſay that there was another Reaſon too why 
it was very improper for the Mayor and Aldermen to bring an 
Action in their own Courts, becauſe the principal Courts of the 
City were held before the Mayor, it would be ſtrange that the Mayor, 
the Head of a Corporation, ſhould bring an Action in his own Name 
in thoſe Courts, Therefore, for the Incongruity of it, he ſays, 
they made Bye-laws (which have been made Time out of Mind) 
for the Chamberlain to bring an Action. It has been faid, 
Is not this the ſame Thing as if it was brought by the Corpo- 
ration themſelves? They are intereſted in the Matter as much 
as if it was. He very properly ridicules that ; he looks upon 
the Notion as ſcouted by all the other Courts of Je/ftminſter= 
Hall; and, therefore, is a Thing that ought not to weigh 
at all. But the next Matter is to ſee upon what Ground it 
mult be that an Action of Debt will lie in the King's Bench in 
ſuch a Caſe. I take it that by the common Law no natural Per- 
ſon or Body Politic can maintain any Action but in their own. 
| | Names 
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Names (that is in the Name of thoſe who receive the Injury, 
either in their natural or political Capacity) unleſs there be ſome 
Statute, Cuſtom, Charter, or Bye-law to warrant ſuch a Pro- 
ceeding at common Law; but merely at the common Law, I 
take it to be clear that a Stranger cannot maintain an Action; 
it is contrary to the Principles of Law and Juſtice, This did 
come in Debate in a Cauſe that 1 myſelf heard; and 1 have 
looked into the Record. Etherington and Chogey, Eaft. Term 
9 Geo. II. and in the Caſe of Bodwich v. Fennel: I read the 
Record, there was no Judgment given in it. I only mention 
it for a particular Purpoſe. The farſt was a Writ of Error, 
brought on a Judgment given in a Court of Record at Bath, 
in an Action of Debt, for the Penalty impoſed by a Bye-law 
that the Corporation made. An Action was brought by Chogey © 
and others as Members of the Fraternity of Shoemakers. There . 
was a Cuſtom in the City to exclude Foreigners. The Penalty 
by the Bye-law was to be recovered in the Names of two of the 
Members of the Fraternity. Upon the laſt Argument the then 
Chief Juſtice Hardwicke took this Exception; the Bye-law ap- 
points this Action to be brought by two of the Members of the 
Fraternity. . 

They do not appear to be any Part of the Corporation, but 
Strangers; and a Bye-law to bring an Action in the Name of a 
Stranger can never be good; nor is this warranted at all by any 
Cuſtom. And after this Objection taken by Lord Hardwicke, 
though there were twenty more, I never heard afterwards of this 
Action; there is no Judgment entered on the Roll. I have a great 


Regard to an Objection made by the Chief Juſtice of a Court, 
and 
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and the greater, becauſe it coincides with the Notion, that. a 
Stranger to the Right cannot bring an Action. Bodwich v. 
Fennel has been often cited: As it is in my Power to give you a 
particular Account of it, you'll excuſe me if I take up a little 
Time. Mich. 22 Geo. II. The Judgment of the King's Bench 
reverſed the judgment given below. It was an Action of Debt, 
brought in a Cott in the Devizes, held before the Mayor, Re- 
corder, and capital Burgeſſes, and there was a Cuitom to ex- 
clude Foreigners; ; the Corporation could not bring any Action 
in their own Court, becauſe it was held before the Mayor; 


and therefore there was a Contrivance (I know there was a 
Contrivance, perhaps I know who did it); they were to make 
a Bye-law, that every Perſon offending againſt the Cuſtom, 
ſhould forfeit five Pounds, to be recovered by any Perſon, who 
ſhonld ſue for the ſame, as a common Informer; an Action Was 
brought by Podwich a common Informer. Lord Chief Juſtice 
Lee and all the Court held, that the Bye-law was void: It was 
often argued, as it was a new Caſe. He ſaid, if the Penalty be 
confi Jered as a Sum in Lieu of Damages for a Breach of their 
Coftorn, then the Right of Action muſt be in themſelves, 
and the Action muſt be brought in their own Names, or, if 
warranted by Cuſtom, in the Name of their public Officer, 
as in the Caſe of the City of Lonilon juſt now mentioned. 
But the Action cannot be given to a Stranger, that is con- 
trary to Law. If the Penalty is conſidered as a Puniſhment, 
then this Cafe Is not within any of the- Proviſoes of the 
Laws regulating common Informers, and it is contrary to the 


Policy of the common Law, that a Corporation ſhould, by 
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their Bye- law, impower a straßget to — a | popular Action 
for a private Right. 

This is the Subſtance of the Opinion of the Court given in- 
that Caſe, which is not at all material to the preſent, but only 
to ſhew, that a Stranger cannot bring the Action, unleſs it is in 
the Caſe of the Chambc:lain of the City of London. The next 
Caſe was that of Hohwich v. Hungerford; we have lately had 
an Account of that Caſe, which is fuller than I had it before.. 
But what I now mention were my Thoughts long before I ſaw 
that Account; it is much ſtronger, as it has been cited by my 
Brother Legge. It was for a Penalty of 200 J. to be ſued for, 
in the Name of the Chamberlain of Briſtol, or his Succeſſors, 
in any of the Courts of Record, Weſiminſter-Hall, or in any of 
the Courts of Record held within that City; ſo that the Ac- 
tion was well brought in the King's Bench, within the Words 
of the Bye-law. The Matter determined was, that an Action 
of Debt would lie in the Name of the Chamberlain of Bri/tel. 
The ſame Thing had been determined before in the Caſe of 
the Chamberlain of London. How the Fact is I cannot fay, 
becauſe I have not ſeen the Charters: But it looks as if the 
Crown had incorporated the Chamberlain, had granted a Char- 
ter to the City of Briſtol, that the Chamberlain and his Suc- 
ceſſors might bring Actions; no doubt but the Crown may do it. 
They do it in all Caſes of creating Corporations, that they ſhall 
ſue and be ſued by ſuch a Name ; Whether they can grant it to 
a certain particular Part, of the Corporation, is a Matter I ſhall 


not enter into? The Uſe I make of that Caſe is, that it does 
not 
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not come up to the preſent ; our Bye- law confines the Action 
to be brought in ſome of the City Courts; that is all I ſhall 
fay to the Caſe of Hohuich v. Hungerford. You ſee this Caſe 
of Hokoich v. Hungerford is the only one, where an Action was 
brought by an Officer of a Corporation, as being impowered to 
bring Actions in the Courts above. 

It will be neceſſary, as it has been debated by the Coun- 
ſe], to take Notice of another Argument, that though there 
are no ſuch Words in the preſent Bye-law, yet there being 
no negative Words, they ſaid it was implied. Now with re- 
gard to that I do apprehend this Argument which they have 
made uſe of, that without negative Words the Courts of Ne- 
min/ter- Hall are not excluded, will by no Means hold in the 
preſent Cafe. Firſt, It appears to me very clearly, that it was 
the Intention of the City of London to confine this Action to 
their own Courts ; by this the Government of the City would 


be more eaſily regulated, and its Privilege preſerved. Their i 
Cuſtoms and Bye-laws are well known in the City, and it : 
would be leſs expenſive and troubleſome ta thoſe who broke [ 


their Acts of Common Council or Bye-laws, of which there aro 
daily Inſtances. If they came in and ſubmitted, the Suit was | L 
foon at an End, and the Action againſt Foreigners ought to be [ 
Feftinum Remedium. It was improper to go into the Courts of | | 
Weftminfter- Hall, becauſe they know their own Laws and Cuſ- 
toms, which the Courts of Męſiminſter-Hall do not. People 
would frequently come and fet up in Londen, and it would be 
often neceſſary to bring Actions, which here would be ſoon at 
an End; ſo for theſe Reaſons it was plain, it was the Intention 
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of the City of London to. confine this Action to their own Courts. 
But ſtill the Queſtion is, Whether the ſuperior Courts are ex- 
cluded in Point of Law? and I apprehend that the ſuperior 
Courts are excluded under theſe Words. The Words imply 
a Negative within the Juſtice and Reaſon of the Caſe; beſides 
the other Reaſons that the Chamberlain could not bring an Ac- 
tion in the ſuperior Court. I take it the Conſtruction to be 
made upon the Bye- law is, that it implics a Negative; the 
Words, not elſewhere, would have ſignified nothing, it is the ſame 
Thing as if they had been in. The Words, and not elsewhere, 
were made uſe of in one of their Bye-laws, as appears by Barnar- 
difton's Caſe, and therefore I took it for granted that the Courts 
of Weſtminſter- Hall were excluded. Theſe Words are not in, yet 
it is reaſonable to conſtrue them to be ſo, and'the Bye-law is 
good for the Purpoſe intended by it. It is further argued, that 
a Bye-law of the City of London cannot exclude the Courts of 
Weftminſ/ter- Hall, from holding Pleas in Matters, wherein they 
had original Juriſdiction. I mention it, I don't ſee any great 
Occaſion for it. The Argument was, that this was not a new 
Offence, but a new Mode of Proceeding by Action of Debt in- 
ſtead of the old Remedy; I do not apprehend that the Courts 
of Weſiminſter-Hall are excluded from the old Remedy, for 
notwithſtanding this Bye- law, an Action upon the Caſe will lie 


in the Court of King's Bench, in the Name of the Corporation of 
the City of London. Tt has been determined that an Action 
upon the Caſe would lie upon the Cuſtom, in the Name of the 
Corporation, The Caſe of the Corporation of Colchefter v. Simp- 
fon, Mich. 5 Geo. II. I remember a Caſe was cited in the Ar- 
ry 8 C A gument 
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gument in the Court of King's Bench, where ſuch an Action 
was brought in the King's Bench in the Name of a Corporation. 
The Mayor, Aldermen, and Commonalty brought an Action 
againſt Flipot. Another in Trin. Term 1735. The City of. 
Ebndon v. Watſon. do not know of any Caſe cited, where an 
Action of Debt upon a Bye- la of the City was brought in the 
King's Bench, ſuch an Action never can lie, becauſe the Bye- 
A confines rt to the City Courts, If the Bye-law had been, 


that an Action of Debt ſhould be brought by and in the Name 


of the Mayor and Aldermen and Commonalty, an Argument 
then might have been drawn, that this did [not exclude the 
Courts of Mefiminſter--Hall, becauſe the Corporation had an 


original Right to ſue in the K72g's Bench in their own) Name, 
but they had no original, Right to ſue in the Kings Bench in 


the Name f the Chuinlerlain. A great deal of [Streſs was laid: 


upon this Argument, that where there were only affirmative, 


Words tlie Courts of Neſtminſter-Mall could not be excluded: 
The King v. Moore. a Leu Rep: 179. An Information for taking 
away an Heireſs upon the Statute of Phil: & Mar. Which di- 
rected the Puniſhment to be in the Stare Chamber, but notywith- 
ſtanding that Act, the Court of King's Bench might have been 
moved for an Information... Why becauſe the Act does not 
take away the Juriſdiction the Hing Bench had at com- 
mon Law; that is every Day's Experience. Then it is ſaid, 
if this Bye-law had had negative Words, ſonas to exclude 
Meſtminſter-Hall, it would have been void. \I have' already 
taken Notice that Weſtminſter- Hall is not exchaded from en- 
tertaining-an Action upon the Caſe. Where is. the Authority 
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for this Saying, that if the Bye-law had had negative Words 
it would have been void? It is ſaid ſo indeed, but I be- 
lieve there ia no Authority for it, there is an Authority quite 
againſt it; which is the Opinion of Lord Chief Juſtice Holt. 

. Here I ſhall take Notice of an Opinion which has been laid 
before us, it gives Force to my Opinion, that of Lord Chief 
Juſtice Parker. His Opinion is clear that the Courts of Weſt 
minfter- Hall were excluded. Says he, the Action being an Action 
of Debt to be brought in the City Courts, the Courts of Weſt- 
minfler-Hall are excluded. It is given fab Moda, and will not 
lie but in the City Courts. An Action will not lie in the Name 
of the Chamberlain in any other Court but the Courts of the 
City. They may bring an Action upon the Caſe, upon the 
Cuſtom, in order to.try their Right, or the Franchife, or any 
Thing elfe of that Kind. This I ſhould think might be fuffi- 
eient ; it is ſufficient to determine my Opinion in the Matter. 
I Hall go a little farther, but in taking Notice of an Argument 
made uſe of (whether I may de right in that I don't know, I 
do net found my Opinion upon it); it has not been mentioned 
by my Brothers. It has been already faid, that this Action and 
Proccedings in the Mayor's Court is not maintainable in the 
King's Bench, becauſe they are in the Nature of cuſtomary Pro- 
ceedings, warranted by the Cuſtoms and Bye-law of the City 
of London, of which the Courts of the City can take judicial 
Notiee, though they are not certified, which the Judges of 
Weftminſter- Hall cannot do. Then. I will go on and tell you, 
Gentlemen, that we cannot take Notice of them upon this 


Writ of Error. The Chamberlain may fue in the Mayor's 
2 Court, 
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Court, and there he need only ſet out the Act of Common 


Council ; this has been the cuſtomary Way of Proceeding Time: 
out of Mind; but in an Action in the ing Bench that will 
not do. The Plaintiff there muſt {et out the Cuſtom of Lon 
don, that no Foreigner ſhall exerciſe a Trade there; for Bye- 
law to exclude Foreigners without a Guſtom is illegal, and will not 
hold at common Law ; and the Courts of Weſtminſter-Hall will 
never take any Notice of the Cuſtoms of the City of London as 
the Judges of their own Courts can do. Now, if the Plaintiff 
declares in the King's Bench, he muſt declare upon the Cuſtom. 
as well as the Bye-law ; which Cuſtom. may certainly be put. 
in Iſſue. But I deſire to know what Right the Defendant has- 
to take away from the Chamberlain his cuſtomary Right of. 
Proceeding in the Mayor's Court? That Right which he: 
has to declare in the general Way. I have mentioned, he: 
can declare in a Manner in the Courts below, which. the: 
common Law does not. warrant ; and this _ cuſtomary. Pro- 
ceeding is for the Advantage of the Plaintiff, which he would: 
loſe if. this Action was maintainable. in the Courts above. 
It is agreed that ſuch an Action will not lie in the ſuperior 
Courts upon the Cuſtom. On an Action by a Feme-ſole Mer- 
chant, Cc. the Manner. of declaring makes it a cuſtomary Ac- 
tion; this Method of declaring ſhews it is not a common Law. 
Action; I ſhall-prove it by the Method of declaring on.a Con- 
ceffit ſolverr, which is no more than that by the Cuſtom. you 
may declare, that ſuch a one Concefft ſolvere Denarium, with-- 
out ſhewing the particular Demand, therefore that likewiſe 

| ought: 


[ 19a I 
ought: to have its Weight. T . were other Caſes cited. 
Saund. Rep. 659 Tarbilt's Caſes; nothing to the Purpoſe: He has 
miſthken the Thing. He ſtates it as if Privilege would take 
Place againſt a cuſtomary Action in the City of London It is 
not ſo. It is there ſaid, that if an? Action is brought in either 
Bench, and after wards in the City Court, yet the Courts of 
Weſtminſter- Hall ſhould have Privilege, that is Privilege bß 
Priority of Suit; nothing is ſaid there about an Attorney's Privi- 
lege. There was ſuch a Motion in thoſe Days; it is mentioned 
in Vear Book 38 H. 6. fol. 29. pl. 12. A Man cannot appear 
in two Places mul &: ſemel, and therefore they ſuſpend the City 
Action till it is determined in the King's Bench ; that. is Pri- 
ority of Suit, and therefore all theſe Caſes are nothing to the 
| Purpoſe. | Ihave wrote more, but this is all I ſhall ſay upon the 
Point. I faid; that no Action of Debt was ever brought by the 
Chamberlain of London i in the Courts of Wefminſter- Hall, ever 
removed thither by Certivrari, or ever proceeded: upon when 
brought there by Habeas Corpus.) The'Chamberlain could not 
bring the Action in V fiminfter- Hall, but the Defendant would, 
I ſuppoſe, rather have it there; the Defendant might certainly 
remove it, if he thought fit, by Certiorari. take: it this is 
admitted, that there never was an Action upon a Bye- law re- 
moved from an inferior Court by Certiorari. Now if there 
is no Authority in the Caſe, is not this a ſtrong, Argument, 
that an Action will not lie in the K:n7g's Bench, when it never 
can be proceeded upon if removed thither? My Brothers have 
taken Notice, that a Certiorari removes the Record itſelf into 


the ſuperior Court; and if it is in the King's Bench the Plain- 
tiff 
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tiff declares de novo, I mean in common Actions. If there had 
been any ſuch Precedent it would have been taken Notice of; 
I ordered a Search to be made, and no ſuch Thing could be 
found. The Practice is, that when an Action is brought in 
the City Court by the Chamberlain upon a Bye-law, if the 
Defendant diſputes the Validity of the Bye-law, he brings an 
Habeas Corpus cum causd. They return the Cauſe of the De- 
tainer, which is an hiſtorical Account of their Cuſtoms and 
Bye-laws; it is not like a Declaration upon a Bye-law; they 
return the Cuſtom and Bye-laws to juſtify the Return they 
make. This Habeas Corpus ſuſpends the Proceedings below, 
but does not remove them. Salteld ſays, they are always in 
Expectation of a Procedendo; if the Bye- law be. good the Court 
grants a Procedendo ; and if it is bad, they diſcharge the Pri- 
ſoner upon. the Habeas Corpus : You ſee this is the Method, 
and has been Time out of Mind in theſe Caſes. If one was to 
aſk the Reaſon why a Procedends ſhould go to the Courts of 
London to proceed upon their Bye-law if they are good, I ſuppoſe 
a Reaſon might be given; it is not done in any other Caſe but in 
A&tions. in London. This, Gentlemen, is the Subſtance of 
what I have to mention to you in regard to the preſent Queſ- 
tion. I will not repeat what has been ſaid in Hokwich v. Hun- 
gerford. Lord Chief Juſtice Parker agreed with Lord Chief 
Juſtice Holt in that Particular, that the Courts of Weſtmin/ter- 
Hall are abſolutely excluded. What I have ſpoke I have ſpoke 
more at large than I think the Nature of the Caſe may re- 
quire. But however I ſhall cloſe (what may become of the other 
Reaſons is not material). I ground my Opinion principally. 

WE > * 
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upon this, that this Action brought in the City Courts, in the 
Name of the Chamberlain, upon the Bye- law, to prevent Fo- 
reigners exerciſing any Trade within the City, is of very great 
Antiquity, and of very great Uſe for upholding the Privileges of 
the City. They have been, Time out of Mind; that the Bye- 
law confines the Action to be brought in the Name of the Cham- 
berlain in the City Courts is legal. It was ſo held in the King's 
Bench in the Caſe I have mentioned. That there is no Inſtance 
of any Action being brought in any of the Courts of Weſtminſter - 
Hall, upon any of theſe Bye-laws, in the Name of the Cham- 
berlain, or ever removed thither by Certiorari; which to me is. 
as ſtrong Reaſon that the Action will not lie there. With re- 
gard to the Privilege of an Attorney, I have a great Regard for 


all Privileges, particularly for the legal Privilege of an Attorney; 
but in the prefent Caſe it cannot be allowed. I ſhall reſort to 


what I ſet out with; I give no Opinion upon the Merits. The 
Defendant has broke the 'Bye-law of the City, and he muſt 
pay the Penalty. If an Attorney will exerciſe a Myſtery within 
the City of London, againſt the Laws of the City, it is his own 
Fault. By his own Act he ſubjecis himſelf to the Juriſdliction of 
the City in that particular Inſtance. And therefore, for theſe 
Reaſons, or ſome of them, I am of Opinion very clearly Led 
this Judgment ought to be Aſs: 
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Lord Chief Baron Par bers Argument and Opinion 


for the Defendant in Error. 


This Caſe, though the Merits of it lie in a narrow Compaſs, 
has been argued ſo much at large by the Counſel for the Plain- 
tiff in Error, and alſo by the Counſel for the Defendant, that 
it makes it neceſſary for me to go further into this Matter, than 
I ſhould otherwiſe have choſe to have done; and therefore I 
ſhall be obliged to repeat ſome Things that my Brothers have 
ſaid. I would be underſtood rightly. I think, agreeable to what 
my Brother Deniſon has ſaid, that the Merits are not before us, 
and ſhall give no Opinion upon the Merits, except what has 
been ſaid by the Counſel. As to the Proceedings below I ſhall 
conſider them as nothing; but the Queſtion, whether Privilege in 
this Caſe has been properly made uſe of or not? I ſhall tranſ- 
poſe the Courſe of the Argument hitherto, and begin with the 
Objection to the Bye-law ; if that is bad the Judgment muſt 
be reverſed. It was obſerved, that the Bye- law, giving a Pe- 
nalty to be recovered by the Chamberlain in the City Courts, 
is bad, becauſe the Chamberlain ſues for the Benefit of the City; 
and there is no eſſential Difference between their ſuing in their 
own Names and their ſuing in the Name of the Chamberlain ; and 
that it was ſaid to be contrary to the Law of Nature (which is 
immutable that the Suitor ſhould be Judge in bis own Cauſe. 
This is not the Caſe. If this Doctrine ſhould prevail it would 
overturn the Caſe of The City of London, 5 Co. and Waggoner's 
Caſe, 8 Co. and the Diſtinction taken in the Caſe of The City 
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of London v. Mood in Hilary the 13th Geo. I. That if the Ac- 
tion had been in the Name of the Chamberlain, it would have: 
been well. The Reaſon is given in Hohoih v. Hungerford,. 
that the Chamberlain has the legal Intereſt in Conſequence of 
his having the Action, and it is ſubject to the Traſt for the Be- 
nefit of the Corporation. | 

The Common Pleas in the Caſe of the Chamberlain of "EM 
v. Groſvenor held a Bye-law in the ſame Words as this to be 
good ; and the Court of King's Bench ih this very Caſe held the 
Bye- law to be good. A Procedendo in both Cauſes was granted; 
and it is an invariable Rule never to grant a Procedendo where: 
the Bye-/aw is illegal. Suppoſing the Bye-law is valid, then 
the Queſtion is, Whether the Privilege has been: propertly uſed 
in this Caſe? And in this Caſe, as we are to determine accord-- 
ing to the Law and Cuſtom of England, and of the City of 
Londen, we muſt take Notice judicially, that this Act of Com- 


mon Council, or Bye- law, is founded upon a Cuſtom within 


the City to reſtrain Perſons, not free of the City, from uſing or 
exerciſing any Art or Myſtery within the City; and that the Cuſ- 
toms of the City are confirmed by Parliament is laid down in 
6 Co. 69. Hob. 86, 87. And as we are here upon a Writ of 
Error, we muſt take Notice of the Cuſtoms of the inferior 
Court. Rol. Rep. 105. Salk. 269. pl. 17. I am of Opinion 
that in this Caſe the Plea of Privilege has been properly diſal- 
lowed. I ſhall firſt give the Reaſons for my Opinion, and then 
anſwer the Objections made by the Counſel for the Plaintiff in 
Error. Where Cuſtoms are united to che City Courts, Actions 
cannot be bush elſewhere than in one of thoſe Courts. 1 
Saund. 
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Saund. 67. Turbill's Caſe. It is held with great Reaſon, that 
Privilege ought not to be allowed againft an Action brought 

in the City Courts, on a Conceffit ſoluers. As it is. a cuſtomary 
Remedy, no Action can be maintained upon it in V Pminſter= 
Hall. By the ſame Reaſon the Privilege of an Attorney ought 
not to be allowed againſt an Action brought in the Court of the 

Mayor, upon an Act of Common Council, or Bye-law founded 
upon the Cuſtom of Landon, by which they have Power to 
make Bye- laws and impoſe Penalties upon Perſons, not free of 
the City, for exerciſing a Myſtery within the City, to be reco- 
vered within the City; and to appoint the Penalty by the Bye- 


law to be recovered only in the Courts within the City, in Ex- 
oluſion of the ſuperior Courts. The Caſe of Hoftich v. Hun- 


gerford is a full Authority | to ſhew, that the Penalty can only. 
be recovered in one of the City Courts, and the Reaſons given 
at that Time by my Lord Chief Juſtice having been gone into 
by thy Brother, I ſhall not unneceffarily repeat them. He fays, 
that the Reſttaint is good, becauſe the Debt is given with that 
Qualification of its being to be recovered in fome of the City 
Courts. Another Reaſon is, that this Action is brought upon 
an Act of Common Council or Bye-law founded upon a Cuſtom. 
And i in Hob. 86. a Cuſtom is called a Privilege of the City, in 
Contradiſtinction to the general Law. If fo, then Privilege cannot 
be claimed againſt the Juriſdiction of a Court, in which an Ac-- 
tion on the Cuſtom firſt attaches. A further Reafon for a diſal- 


lowing the Privilege i IS, that he may, if he pleaſes, Waive his Pri- 


vilege; he has waived it by ſettling and ien in the City, - 
. 
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ſo as to ſubject himſelf to the Penalty he may have incurred, by 
the Breach of the Bye- laws of the City. This I ſhall inforce by 
an Authority when I come to anſwer Stones Caſe. It has been 
ſaid, that as to the Act of Common Council, or Bye-law, 
having made the Debt recoverable in the City Courts, that it 
was only to give thoſe Courts Juriſdiction. I anſwer, that if 
there had been no Action to any Body, or Court appointed to 
bring the Action in; that though an Action might have been 
maintained by the Chamberlain, as much in the City Courts as 
in the ſuperior Courts, it is very queſtionable whether any Ac- 
tion could have been maintained in the ſuperior Courts; and 
therefore the directing that the Action ſhould be brought in 
one ol the Courts of Record within the City, could be done for 
no other Purpoſe, but to confine the Action to one of the City 
Courts. Secondly, Then it is ſaid, that the Act. on of Debt, 
for the Penalty to be recovered by the Chamberlain in tbe City 
Courts, comes only in Lieu of the Damages which were reco- 
verable by the Corporation, for a Breach of their Franchiſe in 
one of the ſuperior Courts; and therefore the Juriſdiction of the 
ſuperior Court is not excluded without negative Words. I 
anſwer that an Action is given to the Chamberlain for a Penalty 
to be recovered in the City Courts, and that he could have no 
Action beiore the Bye-law ; and therefore affirmative qualifying 
Words are ſufficient to confine the Action to the City Courts. 
Dr. Foſter's Caſe. An expreſs Deſignation of one Perſon to do 
an Act, is an Excluſion of another, except where that Perſon 


was impowered to do the ſame before. No negative Words are 
neceſſary here, becauſe the qualifying Words will be abſolutely 


negatory, 
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negatory, if they do not imply an Excluſion of the ſuperior 
Courts. A third Reaſon was, that here the Chamberlain may 
maintain this Action in the ſuperior Court, on Account of 
the Defendant's Privilege. The Reaſon of the Determina- 
tion is, that there may not be a Failure of Juſtice. It is 
begging the Queſtion to apply that to the preſent Caſe, be- 
cauſe there may be a Remedy in the City Courts; and Turbil's 
Caſe ſhews ſufficiently, that the Defendant is not intitled to 
Privilege there. But then it is faid, that the Corporation may 
have an adequate Remedy in the ſuperior Courts for a Breach: 
of the Franchiſe. City of London v. Watſon, Eaft. 7 Geo. II. 
admit that the Corporation has this Remedy; but this Pro- 
ceeding, by the Chamberlain upon the Bye-law, ought not to 
be ſuperſeded by the Defendant's Privilege, becauſe it would, | 
in this Inſtance,' defeat the Bye-law ; and Privilege ought only | 
to be allowed where the Plaintiff may maintain the ſame Ac- 
tion in the ſuperior Court as he is intitled to in the inferior 
Court. There has been no Authority cited to ſhew that the 
Plaintiff's having a different Remedy in a ſuperior Court wilt 
intitle the Defendant to Privilege, nor does it fall within the 
Reaſon of the Law. 2 Sid. 178. There the Recorder of London | 
did admit that the City could not exclude the ſuperior Courts ; 
but notwithſtanding that Compliment made by the Recorder of 
London to the Court of King's Bench, it does appear in Lev. 
14. that a Procedendo was granted. The Court of King's Bench 
were of a different Opinion; ; then was cited The King v. Moore, 
2 Lev. 179. upon Stat. 4 & 5 Pbil. & Mar. The Party con- 


victed was to ſuffer two Years Impriſonment, or pay a Fine to 
be 


2 
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'be.affefledby-the Stor Chamber. "The Defendant in that Calc 


was fined 500 J. that is a Puniſhment that might be inflicted at 


the common Law. The Information included an Offence cog- 
nizable at common Law. Lord. Raym. zog. was mentioned. 
That the Words of a Charter, giving a general Juriſdiction to 
bold Pleas, will not take away the Privilege of any particular 
Court. But this Reaſoning will not hold where the Words 
can have no Effect or Operation unleſs they do take away the 
Privilege, much leſs will it hold againſt the preſent Action 
founded upon a Cuſtom, which is a Privilege of the City of 


London. I now proceed to the Caſe of the Chamberlain, of 


London v. Grofvenor. It has been ſaid, that Lord Chief Juſtice 


Milles, Mr. Juſtice Abney, and Mr. Juſtice Burnett held that, 


an Action might be maintained by the Chamberlain in the 


Common Pleas, but the Reaſons of their O pinion were not men- . 


tioned, Though I ſhould pay all due Deference to the Opi- 


nions of theſe Judges, I:cannot but obſerve, if that Opinion, 
was given, that it was an extrajudicial Opinion, becauſe it was 


not neceſſary to the Determination made, which was that a 
Procedendo ſhould, go. Stone's Caſe, Vent. 16, 29. was men- 
tioned. 


The Queſtion was this; a Writ of Privilege was- granted to 
Stone an Attorney of the King' s Bench, who was Copyholder 


of a Manor, where the Cuſtom was to chuſe one. of the Tenants 
to collect the Lord's Rents for the Year following. They 
elected Stone, and a Writ of Privilege was granted by Juſtice 
Kelying and Juſtice Tuiſden againſt the Opinion of the other 


two, that he was obliged to be the Lord's Reeve, for the Pri- 


vilege 
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vilege is preſumed to be more ancient than the Creation of the 
Tenure. At leaſt it ſhall be preferred, inaſmuch as it con- 
cerns the Adminiſtration of Juſtice. There are extant Lord 
Chief Juſtice Halt's Reports, with theſe Remarks, all, of his 
own Hand; by which it ſeems ſo, aſt. Becauſe an Attorney 
may waive his Privilege; and this, by purchaſing an Eſtate 


obliging him to that Tenure, he ſeems to have done. 2dly. 
That the Service of Bailiff, and collecting the Rents, is a Right 
in the Lord, of which he cannot be deprived more than of any 
other Part of his Property. Eyre J. had heard Juſtice Yind- 
ham ſay, that he, ſince he was a Judge, was choſen Reeve, 
and held the Office. Firſt, The Authority of this Caſe is de- 
ſtroyed, becauſe there were only two Judges againſt Chief Juſ- 
tice Holt, Rainsford and Windham. If Windbam's Opinion may 
be collected from his own Declaration, let us ſee the Reaſons 
reported. Firſt, That the Privilege is conſidered as more ancient 
than the Tenure, ſo it is more ancient than the Bye-law in the 
preſent Caſe, but not more ancient than the Cuſtom on which it is 


founded. The ſecond Reaſon is, that Privilege ſhall be preferred, 


becauſe it concerns the Adminiſtration of Juſtice. I anſwer, 
that the A& of Common Council, or Bye-law, concerns it in 
this, as much as the Privilege did in that. Then, according to 
what my Lord Chief Juſtice Holt ſays, he may waive his Privi- 
lege by ſettling in the City, and acting ſo as to ſubjef himſelf to a 
Penalty in Caſe of the Breach of a Bye-law of the City. For theſe 
Reaſons I think the Judgment for diſallowing the Privilege, 


and that the Defendant anſwer over, is a right Judgment ; it 
D d * cannot 
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cannot be collected from any Thing in the Record, whether- 
the Defendant was guilty of the Breich of the Bye-law ; but 
he has confeſſed it by letting Judgment go by Default. There- 
fore both theſe Judgments, as well that for the Defendant to- 
anſwer over, as the final Judgment, muſt be affirmed, 
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Mr. Serjeant Poole's Agamen! in the Court 
of Ring s Bench, Mich. Term 1 749. 


ON A 755 


Motion (mentioned by Mr. Juſtice Deniſon * in his 
Argument and Opinion for the Defendant in Error) 
for a Super ſedeas on Behalf of the Defendant, if 


the original Action, in the inferior Court ; wherein 


the Subſtance of Mr. Ford's and Mr. Henley 8 + 
Arguments, on Behalf of the Plaintiff in the faid 


Action, is ſtated, conſidered, and anſwered. 


HE Arguments upon which the Motion for the Super- 
ſegeas is founded, are reducible to this Syllogiſm. 
An Attorney is not intitled to Privilege when it's being al- 
| lowed will deprive the Party of all Remedy. 288 ö 

If the Defendant is allowed his Privilege i in this Caſe, it will 
deprive the Party of all Remedy ; therefore in i this Caſe the De- 
fendant is not intitled to Privilege. oy 

I admit the Major ; it is the Criterion of all Privilege. 

The Juriſdiction of this Court, and the Privilege of the Of- 
ficers of it, are co-extenſive. If this Court has Juriſdiction, the 


Ante 178. The preſent Earl of Northington. 
Dd 2 Officers 
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Officers of i it have Privilege, 1. e. have a Right not to be ſued 
out of this Court. But in a Caſe where this Court has no Ju- 
riſdiction, the Officers of it cannot have Privilege; for it would 
be abſurd to ſay, they might claim a Right not to be ſued out 
of this Court, in a Caſe in which they could be ſued in it. 

Therefore I readily admit the Major ; * ut I deny the Minor. 

To ſupport the Propoſition they have faid, that by this Bye- 
law the Penalty can only be recovered in the' Mayor's Court, 
and conſequently, the Defendant being allowed his Privilege, 
will deprive the Party of all Remedy. 

But they ought to have gone a Step further, and have proved 
that the City have Power, by a Bye- law of theirs, to take away 
this Privilege. SY 

For if the City have no ſuch Power, the Defendant will be in- 
titled to his Privilege, or, which is tantamount, the Plaintiff will 
not be intitled to a Super ſedeas; for the Court will not grant a 
Superſedeas, if the Plaintiff has no Right of Action, and the 
Plaintiff can have no Right of Action, if the City have no Power 
to make ſuch a Bye- law. 

I will therefore endeavour to ſhew that the City of London 
has not Power, by any Bye-law of theirs, to take away this 
Privilege; and this is the great Queſtion in the Cauſe; for ad- 
mit their Power, it becomes a Queſtion merely of Conſtruction 
upon the preſent Bye- lw. A Queſtion of no Conſequence. 

To prove the City has not Power, by a Bye- law of theirs, to 
take this Privilege away, I will endeavour to eſtabliſh this Ar- 


gument. 
The 
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The Power of making Bye- laws is founded either upon S 


tom or Charter. 
This Privilege cannot be taken away either js Cuſtom or 


Charter ; therefore it cannot be taken away by any Bye-law. 


It is unneceſſary to ſpend Time in proving that the Power of 
making Bye-laws is founded either upon Cuſtom or Charter. 
No Corporation can ſubſiſt but by Charter or Preſcription ; 


therefore whatever Power the Corporation has muſt be founded 
upon one or the other. And it would be abſurd to ſay, that a 


Bye-law can have _ orce than the Cuſtom or Charter 


upon which it is founded. 
There are many Caſes to prove, that the Privilege of Attor- 


nies cannot be taken away by any Cuſtom. Cro. Car. 389. pl. 


22. Prouſe's Caſe. In Taunton there is a Cuſtom, that every 


one ſhould be Conftable in his Turn according to their ſeveral 

Houſes. Pronſe was choſen in his Turn, upon which he ſued 

his Writ of Privilege, and was diſcharged. | 
Writ of Privilege granted to exempt him from being Reeve 


of the Manor to collect the Lord's Rents, though he was a 
Copyholder, and was by Cuſtom! to ſerve. But the Court ſaid, 
the Privilege of this Court is as ancient as the Cuſtom of any 


Manor. Stone's Caſe. Lev. Rep. 265. 3 Keb. Rep. 509. pl. 60. 


The Corporation of "Hadley v. Gale. S. P. 


It is laid down as a Rule, that the Privilege of this Court 


ought not be impeached by any Cuſtom. Lodges Caſe, 2 Leon. 
156. pl. 190. 


All theſe Caſes go upon this Principle; that one Cuſtom can- 


not be ſet up againſt another. And there are many Caſes upon 


this 
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this Principle, Bland v. Me ſely, cited in Aldred's Caſe, 9 Co. 58. 
Caſe for ſtopping ancient Lights. Plaintiff declared, that he 
was ſeiſed of an ancient Houſe in the City of Yer; and that 
he, and all thoſe whoſe Eſtate he has, have had, Time out of 


Mind, ſeven ancient Windows, and that the Defendant had 
erected a new Houſe upon his own Land next adjoining there- 


to, by which he ſtopped the ſaid Windows. The Defendant 


pleaded in Bar, that there is a Cuſtom within the ſaid City, 
that if any one has Windows againſt the Land of his Neigh- 
bour, that he may ſtop the ſaid Windows and Lights upon his 
own Land at his Will and Pleaſure, by Force of which Cuſtom 
he ſtopped the ſaid Windows. The Plaintiffs demurred, and. 
adjudged for the Plaintiff, for when a Man has a lawful Eaſe- 
ment or Profit by Preſcription, another Cuſtom, which is alſo 
from Time, whereof, &e. cannot take it away, for the one 
Cuſtom is as ancient as the other. As if one has a Way over 
the Land of A. to his Freehold by Preſcription, A. cannot al- 
ledge a Preſcription or Cuſtom to ſtop the Way. 1 ** 

» - Plaintiff declared for diverting a Watercourſe which he pre- 
ſcribed for Time out of Mind, the Defendant ſet up a Preſcrip- 


tion to divert it by digging Ditches for watering his Cattle; 


and, upon a Demurrer, it was held that one Preſcription could 
not be pleaded againſt another without a Traverſe. Mugartroid 
v. Low. Carth. 117. Brown v. Beſt. Mich. 2 Geo. II. S. P. 
And it is abſurd to ſay, that one Perſon can, Time out of 
Mind, have had a Right to take away a Privilege which an- 
other has, Time out of Mind, had a Right to enjoy. 


2 | But 
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But it is faid, that the Cuſtoms of the City of Londen ſtand 


upon a different F ooting from the' Cuſtoms of other Places, 
they being confirmed by Act of Parliament. 

Anſwer. The Act of Parliament ſhall be conſtrued to confirm- 
only ſuch Cuſtoms as are reaſonable. 

Many Caſes to that Purpoſe. Alice Maſters, FO OR TOY 


of Charles Maſters v. Lewes, 5 Mod. 95. CUuRia, there are 


ſeveral Cuſtoms in London againſt Law, as arreſting: the Bail- 


without a Scire facias or Capias as againſt the Principal; and 


though their Cuſtoms are confirmed by Act of Parliament, yet 
ſuch Cuſtoms, which are contradictory to Reaſon and to the 
Principles of the Law, ſhall not be allowed in the King's Bench. 
The ſame Rule is laid down in Jen. Cent. 83. pl. 62. 80 
21 E. 4. fol. 67. pl. 50. Though their Cuſtoms are con- 
firmed by Statute, yet they muſt be founded in Reaſon; ſuch 
Things which they uſe by their Cuſtom, if they cannot lie in 


Cuſtom by the Defence of Reaſon, ſueh Uſages are not con- 


firmed, for they are not Cuſtoms but bad Uſages. 

And accordingly there have been Caſes in which particular 
Cuſtoms of London have been determined to be bad. So it was 
in the Caſe in 5 Mod: 95. Soin Crs: Els. 185: pl. 7. Devered 
v. Ratchiff. So in Hob. 175. pl. 196. Topfall'v. Ferrers. 

Here it appears judicially to the Court, that this never-could- 
have been a Cuſtom ; it is abſurd to ſay, there can be a Cuſtom J 
to take away Privilege which is founded upon Culioinec 0 


Both cannot be good Cuſtoms... 


' 
£3 5 


The Privilege of the Attornies is a Cuſtom known and ap- 


proved. The Court will take Notice of it. 2 Lutw. 1664. 
Therefore the other cannot be good. 

But the Caſe of foreign Attachments may be cited t. to prove 
that this Privilege may be taken away by the Cuſtom of Landon. 
Anſwer. That Caſe is not applicable to the preſent. This 


Court cannot proceed by Way of foreign Attachment; it 
knows no ſuch Proceſs; it cannot do the Party Juſtice. It 


is the Reaſon given for the Determination in Turbil's Caſe. 
Saund. 67. For that the Plaintiffs could not have Remedy 
againſt Turbil in this Court, or elſewhere out of the Sheriff's 


J uriſdiQtion, for that it was a cuſtomary Proceeding which the- 


common Law does not warrant, and no Action at common 
Law could be brought in ſuch Manner. 


It is a Caſe in which an Attorney could never be ine to | 
Privilege; becauſe it is a Caſe in which this Court has no Juriſ- 


dition. Therefore there being no Privilege, it cannot with 
any Propriety be ſaid, that the Cuſtom takes it away. 


When the Court of Common Pleas holds a Plea in a real Ac- 
tion againſt an Attorney of this Court, it would be abſurd to 


fay, that the Cuſtoms of that Court had taken away his Privis 
lege, It is a Caſe in which he never was intitled to Privilege, 


becauſe this Court has no anne, and cannot do the * 

Juſtice. | 
Suppoſe there was no ſuch Cuſtom i FR ry as foreign At- 

tachments, would this Court have more Juriſdiction? Cer- 


tainly not. No Action at common Law could be brought in 
ſuch 
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ſuch a Manner. Conſequently if the Cuſtom does not take 
e way any Juriſdiction of this Court, it cannot take . may 
i of the Attornies. 

The Propofition I have laid down i is, that the Fries of i an 
Feen be taken away by any Cuſtom. This is pre- 
ſuppoſing he would be intitled to Privilege in this Caſe without 
a Cuſtom to take it away. For if it is a Caſe in which he never 
could be intitled to Privilege, though there was no Cuſtom, it 
can never be ſaid that any particular Cuſtom has taken it away. 

The Queſtion in the preſent Caſe is of a Plea. of Debt, that\, 
js a Plea which may be maintained in this Court., - So ſuppoſe 


the Queſtion of a Plea of Treſpaſs. f 
In ſuch Caſes the Attorney is intitled to his Privilege; and 


wh I inſiſt upon is, that no Cuſtom can in n theſe, or the like 


Caſes, deprive him of his Privilege. * 
But the Caſe of foreign Attachment i is upon a very different 


Footing. 5 
This Court t cannot i. 112 ſuch Proceſs} ; ho. Adion at common 


Law could be brought i in fuch Manner. 
Therefore, though the Determination i in Lodge s Caſe is not 
Law, yet the Principle upon which the Court went is Law, 
that the Privilege of this Court ought not to be impeached by 


J 23-3135: JA DIO HOLE 


any Cuſtom, 
But it was miſapplied 3 in that Cale, for that was a Caſe in 


which the Attorney's Privilege 1 never could exiſt, and therefore 


their Privilege v was not impeached by the Cuſtom. 
The ſame Anſwer! may be given t to the Caſe of Oe and Jobn- 
fon cited on the laſt Argument. That Eaſe i is in 2 Leon. 166. 


pl. 20a. 
| E e Offley 
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oy and Joby were dureties with A to B. who recovered 
againſt Jobnſon in Londbn, and now Jobnſon ſued Offey to have 
of him Contribution to the ſaid Execution, ut urerque corum 
oneretur pro Ratd, according to the Cuſtom of London Offley 
removed the Cauſe by Privilege into the King's Bench, where- 
upon came Johnſon and prayed a Procedendo. And becauſe upon 
this Matter no Action lies by the Courſe of the common Law, 
but only by Cuſtom in ſuch City, the Cauſe was remanded, * 
otherwife the Party would be without Remedy. n 
This ſhews the Court would have had no Juriſdiction, thou »h 
there had been no fuch Cuſtom. Conſequently the Cuſtom 
cannot be ſaid to take away the Privilege of the Attorney: For 
(as has deen already ſaid) the JuriſdiQtion | of this Court, 1 the 


Privilege of the Attornies of i it, are co-extenſive. redo 
But put the Caſe that OM had been a Clerk in Chancery, 
would he not have been intitled to Privilege! I hold that he 
would, becauſe the Party would not have been without Remedy, 
for the Court of Chancery could compel a Contribution. 'T | 
And there is no Caſe, where the Court, to which the Attorney 
belongs, can do Juſtice. to the Party, in which the Party is not 
intitled to Privilege. Therefore, if Officy had been a Clerk i in 
Chancery he certainly would have been intitled to his Privilege. 
If then in ſuch Caſe. he would have been intitled to Privilege, 
it ſhews that this Cuſtom of the City does not take away the 
Privilege of the Court of We ef minfter- Hall, but operates only 
where their Privilege does not exiſt. Therefore this Caſe of 
Offley and Johnſon inſtead of proving for ther proves againſt 
them. So does the Caſe of Foreign Attachment. | 
After 
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After a Suit commenced in any of the Courts of Meſtmiſter- 
Hall, the Debt cannot be attached. Many Caſes to this Pur- 
Poſe. Rol. Abr. 5 52. F) pl. 2. Fenner and Samuel, pl. . Ba- 
bangen and Babin gton. 

Aftet Imparlance to an Action of Debt in the Ring- s Bench, 
the Debt cannot be attached. Rol. Abr. 552. (F ) * 4. 2585 


and Proctor. | 
If a Writ of Debt terne in Banco, be ovectiaGe before 
the Attachment, it cannot, by the Cuſtom, be attached. Cre. 


Ekz. 691. pl. 28. Humphrey v. Barns. 8. P. For the Suit 


being depending in the Queen's Court, the ſaid Court is in- 


tereſted therein ; and it is againſt the Di gnity thereof, to have an 
inferior Court meddle with it. | 
Edward Turner being indebted to Denham, Das, 5 Mayor 
upon Bond died; Daus and Mayor got Poſſeſſion of ſeveral of 
bis Goods. The Adminiſtrator brought a Bill in Chancery 
againſt them for a Diſcovery and an Accompt. Mayor enters a 
Plaint upon the Bond in the Mayor's Court, and attaches the 
Goods in his own Hands, and obtains Judgment there; after 
this Judgment Denham and Daus obtain Judgment at Law. 
Decreed that Daus and Mayor ſhould accompt ; and that the 
Judgment in the foreign Attachment ſhould be ſet aſide, and 


that the Adminiſtrator ſhould pay the Creditors according to 


Law. Iayor obtained a Re-hearing, and inſiſted that his Debt 
being upon Bond, as well as Denbam's and Daws's, it was hard 
enough upon him to loſe the Priority of his Judgment; but as 
the Decree was penned he ſhould loſe his Debt, for their Judg- 


ments would be paid before his Bond; his Judgment in foreign 
Ee 2 | Attachment 


1 22 
Attachment being ſet aſide: Theteſore he prayed, that they 
might be decreed to he paid rateably, Lord Chõancellin Notiing- 
ham. If a Suit be begun in the King's Bench, Common Pleas, &c. 
no foreign Attachment will prevent the Judgment of the Court, 
nor ſhall it prevent the Judgment of this Court; and therefore 
confirmed the Decree. 2 Chane. Caſ. 232. ä 
The Reaſon of all theſe Caſes is plain, the Juriſdiction of ha 
Courts of Weftminſter-Hall cannot be taken away by the Cuſ- 
tom of any particular Place. 
If a Suit is once legally commenced j in "this 8 for a Mat- 
ter cognizable in it, it would be abſurd to ſay, that the Hands 


of the Court might be tied up by any private Cuſtom. It would. 
be to ſax, that the Cognizance of Pleas might be claimed by 


Cuſtom or Preſcription, which it certainly cannot. 

Holt Chief Juſtice, One may preſcribe to hold Pleas ; but 
not to have Conuſance of Pleas, for that excludes other Juriſdic- 
tions. Millard v. Cole. Comb, 282. | 

And that is the Reaſon why a Grant of Con uſance, before Time 
of Memory, ſhalt not be allowed at this Day if it has not been 
before allowed in Eyre. Bro. Abr. Tit. Conuſance. fol. 174. pl. 65. 
So Salk*, 183. pl. 2. Feſter v. Mitton. Such Privilege lies not 
in Preſcription but in Grant, and becauſe, if the Charter was 


before Time of Memory, it could not be pleaded; therefore by 


the Statute de quo Varranto, you may lay an Uſage Time out 
Mind, which is an Argument of an antient Grant, and ſhew: 
the Allowance. 


Lord Raym. 428. 8. P. by Holt Ch. Juſt. 
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If then the Juriſdiction of this Court cannot be taken away 
by Cuſtom, neither can the Privilege of Attornies be taken away 
by Cuſtom. For (as has been already ſaid} wherever this 
Court has Juriſdiction, the Attornies of it have Privilege; if they 
are capable of being ſued here, they are intitled not to be ſued 
any where clfe. Therefore I will reſt it here, that the Privilege 
ef this Court cannot be taken away by Cuſtom, 3 ntly 
not by any Bye-law founded upon Cuſtom. 

This brings me to my ſecond. Conſideration, which is, whe- 
ther this Privilege can be taken away by the King's Charter ? 
Several Cafes were cited upon the laſt: Argument to ſhew it 
could not. Rel. Abr. 489. (C) pl. 1. 2 Rel. Abr. 274. (F) pl. 


3. Cre. Elia. 1 80. pl. 13. Lit. Rep. 304. Lord. Row 342. 3 


Leon. 149. pl. 198. 
Mr. Ford admitted, that if the Caſes 1 the Point they 


were Cited for, they would go a great Way upon the preſent 
Occaſion ;_ but (he ſaid) they were far from doing it, for that 
they turned upon the Conſtruction of the Grants of Conuſances 
in Queſtion, that the Grants being in general Words were held 
not to deſtroy a ſpecial particular Right. But he argued that 
the King might by ſpeciat Words reſtrain the Privilege of this 
Court. This is the Queſtion between us. 

As to his Obſervation on the Caſes, of all the Caſes cited 
there are only two that ſeem to turn upon the Conſtruction of 
the Grant. Lord Raym. 342. Lit. Rep. 304. | 

I will conſider the Reaſon of thoſe Caſes preſently, but _ 
firſt endeavour to ſhew that the Reaſon given in Lord An- 
derſon's Cale in 3 Leon. 149. pl. 198. is the true one, viz. 
that 
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that the Privilege is more ancient tun the Grant. The . 
was this. | 
Lord Anderſon brought Treſpaſs by Bill * a Citizen Po 
Worceſter, the City claimed Conuſance, and ſhewed their Char- 
ter granted by Edw. 6. and by the Award of the whole Court 
the Conuſance ſhall not be granted, becauſe that the Privilege 
of this Court, whereof the Plaintiff is a principal Member, is 
more ancient than the Patent upon which the Conuſance is de- 
manded, and the Privilege was given to this Court upon the 


original Erection of it. 
Mr. Ford obſerved upon this Caſe, that this was not a ſuf- 


ficient Reaſon ; for at that Rate (he ſaid) the Privilege of every 
Subject in general to reſort to the King's s Courts could not be | 


reſtrained by any ſuch Grants. 

But this Argument is founded upon a Fallacy, upon an Abuſe 
of Words, an ingenious playing upon the Word Privilege. - 

His Argument (and the whole Subſtance of what he ſaid upon 
this Part of the Caſe) was, that the Privilege of every Subject 
generally to reſort to the King's Court may be'reſtrained by the 
King's Grant ; therefore the particular Privilege of an ney 
may be reſtrained by the King's Grant. | 

So worded, to be ſure, it has the Appearance of an Argu- 
ment; but let us conſider the Propriety of the Expreſſions. 

The general Liberty that every Subject has to reſort to the 
King's Courts is not a Privilege; Privilege is privata Lex, it is 
not an Immunity againſt common Right. | 

Now it would be an Abfurdity to call the general Liberty of 


the Subject to reſort to the King's Courts an Immunity againſt 
Ces common 
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common Right; it is atlelf: common Right, therefore it is ae 
A Privilege. | . 

But the Attorney 8 Right to bo. ſued only in the Court to 
which he belongs, is, properly ſpeaking, a Privilege; it reſtrains , 
the general Liberty of the Subject; it is an r againſt 
common Right. 

8o that Mr. Ford's Argument then fringed of tha F ally, 
of the Expreſſion) is this; l 
The general Liberty of the Subject to ſue in any, of the King's I 


Courts may be reſtrained by Grant. Therefore the particular, 


Privilege of the Attorney, to be ſued only in the King's Court , 
to which he belongs, may be. reſtrained by the King's Grant. 
Thus worded the Conſequence does not * rep neceſſarily to fol- 
low from the Premiſes. 


- And, upon examining the Nature of the general 3 of 


the Subject, and of the particular Privilege of the Attorney, it 
will appear that there is not the leaſt Weight in the Argu- 
ment, and that there can be no Inference drawn from the one 


to the other. 
I will ground myſelf upon n Chaſe the Vice-chancellor of Or- | 


ford's Caſe. 8 H. 6: 18. pl. 6. The Abbot of Battail's Caſe, 
16 H. 7. 16. pl. 17. and Croſs v. Smith *, 2 Lord Raym. 836. 
The King, by his Oath, is bound to adminiſter Juitice to all 
his Subjects. Says Magna Charta, nulli negabimus Juſtiti am. 
The Courts of Meſiminſter-Hall were inſtituted for that Purpoſe. 
Therefore every Subject may, of common Right, ſuc in thoſe 
Courts ; it is the Liberty of the Subject. : 


1 


% Sat. 148. pl. 13. 3 Salk. 79. pl. 4. 7 Mod. I 38. 12 Mod. 643. e. 
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But this common Right, this OTE Ldblirty;' may be re- 
ſtrained by the King. He may grant to a Lord of a Manor or 
Franchife renere placita, i. e. to have concurrent Juriſdiction 
with the Courts of NMgmipſter-Hall. He may do more, he 
may grant Conuſance of Pleas to the Lord of a Manor or Fran- 
chiſe, and ſuch Conuſance muſt be claimed by the Lord: He 
may do ſtill more, he may erect an exempt Jvriſdiction, - 7. e. he 
may grant to the Inhabitants of a City or Diſtrict, that they 
ſhall be fued in their own Courts, and no Where elſe; and that 
the Defendant muſt plead. This is properly termed a Privi- 
lege, 7. e. an Immunity againſt common Right. But when the 
King has once made ſuch a Grant, he cannot, by a ſubſequent - 
Charter, take away this Privilege, and fay, that they may be 
ſued out of their Diſtrict, for this plain Reaſon, becauſe the 
King cannot derogate from his own Grant. This is the = X 
ſent Caſe. 

Upon the Erection of this Court this Privilege was granted, 
So fays the Court in Lord Anderſon's Cafe. The King there- 
fore cannot, by a ſubſequent Grant, take away this Privilege, 
for that would be to derogate from his own Grant. 

This ſhews that the Confequence drawn by Mr. Ford from i 
his Premiſes does by no means follow. It ſhews, that the 
King may reſtrain the general Liberty of the Subject, but that 
he cannot reſtrain the particular Privilege of the Attorney. | 

The King having once granted to this Court, that its Officers 
ſhall not be ſued elſewhere, he cannot, bya ſubſequent Charter, 
reſume the Privilege ſo granted; therefore the Reaſon given in 
Lord Anderſon's Caſe is a ſolid one, and founded in Law. 

The 
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The Privilege of this Court is more antient than the Patent; 
this e was given to this Court upon the eig Erec= 


* 


There! is one other Thing laid n in. Chgſe's Caſe, 8 E. 6. 
18. pl. 6. worth obſerving, becauſe it will explain this Matter 


of Privilege, and confirm what is ſaid in Lord Anderſon's Caſe, 


that this Privilege is derived from the Grant of the King. 

He may grant (ſays the Book) to a Man that he ſhall not be 
ſued out of ſuch a Court,. but he cannot grant to a Man that 
he ſhall not he ſued any where, for that would be contrary to 
his Qath, by which he is bound to adminiſter Juſtice to all his 
Subjects. This ſhews the Reaſon why Privilege extends only 


1 ſuch Caſes where the Court has Juriſdiction. 


Privilege is founded upon the King's Grant, and the King 8 


Grant cannot exempt a Man from being ſued any where. But 
Mr. Ford relied upon the Caſe in Lord Raym. 342. to ſhew the 


Determinations in the Caſes cited had gone upon the Con- 
ſtruction of the Grants in Queſtion, and to prove that the King 
might, by ſpecial Words, reſtrain the Privilege of this Court. 

The Caſe was this; an Attorney of the Common Pleas ſued a 
Member of the Univerſity of Oxford, who prayed his Privilege, 
which is, not to be ſued in another Place; and by Powel the 
general Words of the Statute will not extend to take away Pri- 
vilege before in ee, but will extend to other Perſons; if the 
Statute had not had any Conſtruction, unleſs it extended to Per- 
ſons who had a Privilege before, then it would take away their 
Privilege. But here the Statute may have another Conſtruction, 


and the Words of the Statute are not in the Negative. And is 
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it a reaſonable Conſtruction to ay, that the oe Words will 
take away the general Liberty which every one has to ſue: 
where he pleaſes, and not take away the ſpecial Liberty which 
a Man has to ſue in the Common Pleas ? 

Mr. Ford obſerved, that the Word Statute throughout this 
Caſe is miſprinted for Grant, and from thence concludes, that: 
the King might (as Mr. Juſtice Powel thought) take away the 
Privilege of an Attorney by ſpecial Grazz. . 

It is a very looſe Note taken by Mr. Daley in ths. Common 
Pleas, not ſtated how it came before the Court, what Argu- 
ments were uſed at the Bar, or by the Reſt of the Court, whe- 
ther it was a Claim of Conuſance or a Plea to the Juriſdiction. 
In either Caſe it was neceſſary, not only to ſet out the King's 
Charter, but alſo. the Act of Parliament confirming it. For 
without the A& of Parliament the Charter would be void, be 
eauſe their Courts proceed by the Civil Law. 

So it is laid down in Penne and Manners *, in the Caſe of the 
Univerſity of Cambridge. Therefore the Charter having Ope- 
ration ſingly by the Statute, was very. properly argued upon. by 
Mr. J. Powel as a Statute. And this is much more likely to 
have been the Caſe, than that the Word Statute ſhould have: 
been no leſs than four Times miſprinted for Grant. 

The Statute ſays, that the Charter ſhall be deemed as effec- 
tual as if it was recited verbatim in the Act; therefore that 
muſt bear the ſame Conſtruction as a Statute; conſequently Mr. 
J. Powe/'s Reaſoning was oh and he ' property argued upon it” 
as a Statute. 


* 10Mod. 125. 5 in. Abr. 589. pl. 22. Forteſe. Rep, 125. 
2 But 
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But the ſame Kind of Reaſoning would not hold in the Caſe 
of a Charter not confirmed by Statute. Accordingly we ſee in 
Lord Anderſon's Caſe, which was of a Charter granted to the 


City of Worcefter, and not confirmed by Act of Parliament, 


the Court make uſe of a very different Kind of Reaſoning. 
The Privilege of this Court is more ancient than the Patent: 

But that would be no Anſwer in the Caſe of the Univerſities, 
becauſe their Patents, being confirmed by Act of Parliament, 
have the ſame Force as an Act of Parliament; and therefore in 
their Caſe the Determination muſt go upon the Conſtruction of 
the Grant. | 4 F 

The Caſe in Lit. Rep. 304. was likewiſe upon a Claim of 
Conuſance by the Univerſity of :Oxford. The Caſe is very 
ſhortly and very abſurdly reported. However it takes Notice 
that the Letters Patent were confirmed by Act of Parliament. 
The King is made to demand Conuſance. And per Curiam, 
this general Grant does not extend to toll the ſpecial Privilege 
of any Court, without ſpecial Words; and Ye/verton and Bark- 
ley ſaid, that your own Judgment will inform you ſo. 

This is the Whole of the Caſe : What the Court is made to 
ſay, is confined to that particular Grant, which is before taken 
Notice of to be confirmed by Act of Parliament; and that 


accounts for what was ſaid by Yefverton and Barkley. Neither 


of theſe Caſes therefore ptove, that the King might, by his 
Charter; reſtrain the Privilege of this Court. Lord Anderſon's 
Caſe is in Point that he cannot; and I have endeavoured to 
ſhew, from the Principles of the Law, that he cannot; and the 
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Reaſon why he cannot, viz. becauſe he cannot + derogate _ 
his own Grant. 4 | 15 

I ſhall conclude therefore, that as the Privilege of this Cher! 
cannot be taken away by Cuſtom or Charter; it cannot be taken” 
away by the Bye-law of any Corporation. But perhaps: it will. 
be ſaid, that this Bye-law has been adjudged to be a good Bye- 
law; I admit it has. But it was not in Queſtion, whether it 
reſtrained the Privilege of this Court. Nay, it was not in Queſ- 
tion, whether it could reſtrain the general Juriſdiction of this 
Court. It never has been determined that a Procedendo -18 to 
be granted in theſe Caſes ex Debito Fuſtitiæ. 

3 Sayings in the Books to the contrary. 2 Sid. 178. pl. 

o. The Chamberlain of London v. Barnardiſton. Debt upon 
a mere about weighing Goods at'the King's Beam, brought 
in the Mayor's Court, removed by Habeas Corpus; Procedendo* 
moved for. Tw:/den, for the Defendant, infiſted, that the Bye 
law was void becauſe the Courts of Weſtminſter are excluded to 


hold Plea (which. is contrary to Law) for it is expreſſed to be 
recovered in London. Wild Recorder; We in London do not 


% do any Thing in Derogation of the Courts: of Weſtminſter ; 
« as we cannot exclude them, , ſo we are not deſirous to ex- 


W 


clude them.” | 
It was ſaid by Mr. Ford, * in Fact, a Procedends was. 


granted in that Caſe; but that is no Anſwer. It was not de- 
termined that the City had excluded the Courts of Meſiminſter- 
Hall, or that it could exclude them; nay- their Recorder ad- 
mitted that they could not exclude them. The Pracedendo was 


granted as a Matter of Diſcretion, and not as a Matter of Right; 
and 
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and perhaps Caſes may be put where the Court, in its Diſcre- 
tion, would not grant a Procedendo. | 

| Suppoſe a Man ſued upon the Cuſtom of the City in this 
Court, and a Recovery againſt him, and that afterwards the' 
Chamberlain was to bring an Action upon the Bye- law in the 5 
Mayor s Court for the ſame Offence, if ſuch an Action was re- 
moved here by Habeas: Corpus this Court would not grant a' 
Procedendos = | 

But in a Caſe where this Court cannot hold Plea, - a Proce- 
dendo is a Matter of Right: As in the Caſe of foreign Attach- 
ment, ſo in an Action for calling a Woman Whore, when 
this Court refuſes to grant a Procedendo, becauſe they look upon 
a Bye- law to be void if it goes upon the Suppoſition that this 
Court can hold Plea; for otherwiſe this Court would not grant 
a Procedendo, for it never will prevent the Subject from having 
an Opportunity of e their Jud 3 by a Writ of 
Erro 8 

Theſe Things therefore dike that it has been, in a Manner, 

taken for granted that the Juriſdiction of this Court is not, can- 


not be taken away by any Bye-law. And it is abſurd to ſay, 


that a Corporation can, by a Bye-law of their own, give them 
ſelves Comuſance of Pleas, which the Crown has not given them 
by its Charter. 

The City of London have, by Grant of. the Crown, a Power 
to hold Pleas, 1. e. they have a concurrent Juriſdiction with this 
Court. Shall they then be permitted by a Bye-law of their 
own to arrogate to themſelves the Conuſance of Pleas, that is, 
to. exclude. the Juriſdiction of this Court ? 
| Suppoſe- 
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Suppoſe they ſhould make a Bye-law that no F reeman ſhould 
ſue another out of the City Courts, would ſuch a Bye-law give 


them a Power to come into this Court and claim Conuſance ? 
It is abſurd to ſay it would, Claim of Conuſance muſt be 


founded either upon the King's Charter or Act of Parliament. 


If then the City cannot give themſelves Conuſance againſt: 
the general Liberty of the ſubject, a fortiori they cannot give 
themſelves Conuſance againſt the Privilege of Attornies. 

It is therefore no Argument to ſay, that. becauſe this Bye- 
law has been allowed to be good, as a Reſtraint upon Trade, it. 


is to be deemed good to take away the Juriſdiction, much leſs 


to take away the Privilege of this Court. By Law it cannot 


take away the Juriſdiction of this Court, therefore it ſhall not be 0 
intended that the City deſigned to take it away. | 90 
The Deſign has been diſcovered by their Recorder, © We 
in London do not do any Thing in Derogation of the Courts 
« ate eftminſter as we cannot exclude them, ſo we. are not de- 
« ſirous to exclude them.” M | 

But ſuppoſing the Intention never ſo lain, yet a Bye-law: 
may be good in one Reſpect and bad in another. Therefore: 
though this Bye-law has been determined in another Reſpect to 
be good, yet the Queſtion is ſtill open to us, whether it is rand | 
againſt the Privilege of this Court ? 

My Argument therefore ſtands in its full Force. And, I 
hope, I have proved, from the Authority of many Cafes founded 
upon the Principles of Law, that this Privilege cannot be taken 
away by Cuſtom, that it cannot be taken away by Charter, and, 

| conſequently, 
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conſequently, that it cannot be taken away by the Bye-law of 
a Corporation. | | 
The Power of making. Bye-laws is a. beunded Power ; it is 

ſtated to be ſuch in the Preamble of this very Bye-law. It is 

ſtated, that it muſt be profitable to the King, for the Profit of 
the Citizens, and other his People, repairing to the ſaid City. 
and agreeable to Reaſon. 

This Bye-law (ſuppoſing it takes away the Juriſdiftion and 
Privilege of this Court) does not anſwer in any one Parti- 
cular. Is it profitable to the King? It is derogating from his 
Grant to this Court ; it is uſurping upon the King ; it is againſt 
his Crown and Dignity. Can it be ſaid to be for the Profit of 
the Citizens? The being reſtrained: from ſuing in this Court 
cannot be for the Profit of any one. 

It is like the Caſe of The King v. Philips, Tr. 1749. By the 
Charter the Election of Mayor was to be out of the Burgeſſes at 
large. A Bye- law, confirming the Election to be out of the 
Common Council, was held to be void,. becauſe it was detri- 
mental to the Burgeſſes, by confining them in the Choice. 

This a parallel Caſe; it is abridging the Right of the Citizens' 
to ſue-in the Court, which cannot be for their Profit. 

And if it ſhould be ſuggeſted: to be for the Profit of the Ci- 
tizens, it muſt be for the Reaſon that ſhews it is not for the: 
Profit of other the King's People repairing to the ſaid City. 

Nor can it be ſaid to be agreeable to Reaſon, that a Corpo- 
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If therefore this Bye- law means to take away the Privilege ar 


Juriſdiction of this Court, it muſt in that Reſpect be void. 


This brings me to the ſecond Queſtion, which is founded 
upon a Suppoſition that the City may. by their n take 
away this Privilege. 

The Queſtion is, Whether, ſuppoſing they can * it, hip 
have done it by the preſent Bye-law ? This is a Queſtion merely 
of Conſtruction, and of very little Conſequence. # 

The Argument ,on our Side of the Queſtion has been com- 
paring this Bye-law to an A& of Parliament, and citing Caſes 
to ſhew that the Juriſdiction of this Court is not taken away by 
any Act of Parliament without negative Words. "es 5 

And then concluding, that as there are no negative Words 


in this Bye- law, the Juriſdiction of this Court is not taken away 


by it. 

In anſwer to this Mr. Henley argued, that this Rule was to 
be underſtood thus: Where the Courts of Ye eiminſter- Hall have 
a Juriſdiction by the common Law, and an Act of Parliament 


gives a Juriſdiction to ſome other Courts, or annexes a new 


Penalty to an old Offence, and gives a Remedy in a particular 


Court, the antecedent Juriſdiction is not abridged but by ex- 


cluſive or negative Words; but where a new Right is created, 
and is by the Legiſlature directed to be recovered in a particu- 
lar Court, he cannot ſee how any other Court can have Co- 
nuſance thereof. 

I admit the Diſtinction; but ſay, this Caſe does not fall with- 
in it, This Bye-law only annexes a new Penalty to an old Of- 


fence, and in ſuch a Caſe Mr, Henley admits the antecedent 
Juriſdiction 
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jariſlidion of this Court cannot be abridged but ** excluſive 


or negative Words. | 
That was the Caſe of The King v. Mobs, 2 40 Rep. 179. 


which he allowed to turn upon this Diſtinction. Information 


againſt Defendant and others, for that they took away one A. 
being an unmarried Woman, and having an Eſtate in Go 
out of the Cuſtody of her Mother, contra Formam Statuti. 

Moved in Arreſt of udgment, for that the Statute of 4 & 5 
Phil. & Mar. c. 8. directs the Puniſhment to be in the Star- 
Chamber, or before Juſtices of Aſſige. But non allocatur; for as 
there are no negative Words in the Statute, this Court cannot 
be excluded. 

But Mr. Henley argued that a new Right was croafed by this 
Bye- law); and therefore, being directed to be recovered in a par- 
ticular Court, this Court cannot have Juriſdiction. I deny that 


a. new Right is created by this Bye-law. 
The Right ariſes from the Cuſtom, and is founded upon the 


Cuſtom, not upon the Bye-law ; the Bye-law, without the 


Cuſtom to ſupport it, could not give any Right; it would be 


void. 
By the Cuſtom no Man can exerciſe a Trade wichia the City, 


without being free of the City ; if he does, the City may bring 
an Action againſt him, founded upon the Cuſtom, and recover 


Damages, 8 Co. 122. | 
What then has the Bye-law done? it "ES aſcertained the Da- 


mages, not given a new Right. For though it is called a Pe- 
nalty, it is to be conſidered as Damages. So it was conſidered 


by Lord Holt in the Caſe of The City. of London v. Wood. 12 
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Mod. 669. ſo in Bodwich v. F "AY Mich. 21. Ges. 2. There 
the Queſtion was, Whether the Penalty of a Bye- law could be 
given to a common Informer ? 

If the Penalty is to be conſidered as Damages (as it is by 
Lord Holt in the Caſe of The City of London v. Mood) it cannot 
be transferred over, being a Cheſe in Action. 

Here the Penalty given by this Bye-law: comes in Lien of the 
Damages they were intitled to upon the Breach of the Cuſtom. 


A Recovery under this Bye-law might be pleaded in Bar to 
an Action of Debt upon the Cuſtom Nemo bis puniatur pro eo- 


dem Delicko. Therefore the Penalty given by this Bye-law can- 


not be called a new Right. 

But it was argued, that it was a new Right created by the 
Bye- law, becauſe it was given by the Chamberlain, who has no 
Right, but under the Bye- law. 

I deny that it is given to the Chamberlain, and for the Rea- 
fon given in Bodwich v. Fennel (that as a Choſe in Action it can- 
not be transferred) it could not be given to him. | | 


The Words of the Bye-law are only upon Pain of Forfeiture 
of five Pounds. By that Bye-law therefore it is clearly given to 


the City, according to the Caſe of The Attorney General v. Wood. 
H. 29 Elia. 2 Inſt. 650. Co. Lit. 159. a. That was a Queſ- 


tion upon the Statute of 2 Edw. 6. c. 13, for not ſetting out of 


Tithe. The Statute enacts, * That no Perſon ſhall take away 
his Grain without ſetting out the Tithe, under Pain of For- 

«« feiture of the treble Value.” 
The Statute not giving the Forfeiture to any Perſon in cer- 
tain, the Attorney General exhibited an Information in the 
Exchequer 
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Exchequer againſt Wood for the Forfeiture, pretending it be- 
longed to the Queen before intitled. 

The Words of the Book are, Whenſoever a Forfeiture is 
„ given againſt him that doth diſpoſſeſs, &c. the Owner of 
his Property, as here he doth of his Tithes, there the For- 
<< feiture is given to the Party grieved or diſpoſſeſſed ; and the 
« rather, for that this is an additional Law, and made for the 
«« Benefit of the Proprietor of the Tithes.” 

So in this Caſe the Bye-law is an additional Law, and con- 
ſequently the Forfeiture belongs to the Party grieved or diſpol- | 
ſeſſed, 1, e. to the City, who are diſpoſſeſſed of their Franchiſe. 

The Bye- law of 1605 is to the ſame Effect; there the Words are, 
Upon Pain to forfeit to the Chamberlain of the City of London 
« for the Time being, to the Uſe of the Mayor and Commonalty 
and Citizens of the ſaid City, the Sum of five Pounds.” 

It is true, that by this Bye-law it is directed to be yy to 
the Chamberlain, but it is to the Uſe of the City. 

The Chamberlain, as their public Officer for Debts, is to 
receive the Monies, but he is to receive it as he does all other 
Money, not for his own Uſe, but for the Uſe of the City ; the 
Forfeiture therefore belongs to the City, and might be releaſed ' 
by them. 

It is like the Caſe of Roberts v. Harnage. Salk *. 659. pl. 5. 
Defendant, apud London per Scriptum ſuum Obligatorium con- 
ceſſifjet ſe teneri, to the Plaintiff in forty Pounds, ſolvend to the 
Plaintiff, Upon Oyer, the Bond was to the Plaintiff to pay forty 
Pounds to his Attorney or his Aſſigns, and was dated at Fort 


* 2 Lord Raym. 1043. 6 Mod, 228, 8. C. 
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St. David; the Defendant aid theſe w ln in Abate 
ment; and upon Demurrer the Court held the firſt no Va- 
riance, for Payment to the Plaintiff or his Attorney is the ſame 
Thing. The Teneri made it a Debt to the Plaintiff, and in. 
conſequence it may be paid to him; a Solvendum to any Body 
_ elſe would be repugnant, but Payment to the Plaintiff's Attor- 
ney or his Afligns i is the ſame Thing. - 

So here the Bye-law could not direct the Payment of the 
| Forfeiture to a Stranger; but Payment to the Chamberlain, who 
is their public Officer for r is the ſame Thing as Leyment 
to themſelves. 

And if the Bye- law had gone no further, ths Action for the 
Penalty muſt have been brought by the City, and therefore 
they muſt have had the Remedy. 

It is true, both the Bye- laws direct the Penalty to be ſued” 
for in the Name of the Chamberlain, but for whoſe Uſe? not 
for the Chamberlain's, but for the Uſe of the City. There- 
fore its being directed to be ſued for in his Name cannot be con- 
ſtrued to give the Penalty to him. 

Nay it is, becauſe it is to be recovered for the Uſe of the 
City, that the Chamberlain is allowed to bring the Action. 

Action by the Chamberlain of Briſtol to recover the Penalty 
of a Bye-law, the Penalty was given to the Corporation,. and 
directed to be ſued for in the Name of the Chamberlain. It 
was objected, that the Plaintiff was a Stranger to the Right, 
and therefore ought to be ſo to the Remedy. But per Parker, 
Chief Juſtice, the Action was well brought in the Name of the 


Chamberlain, for ex Vi Termini it ſignifies the Officer for Debts 
| 1 
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take Notice of the Relation between him and them. Hokoich 
v. Hungerford Hil. 3 Geo. 1. 5 Co. 93. b. S. P. The Ap- 
pointment of their Chamberlain (being their public Officer for 
| Debts) to bring the Action of Debt was good, and allowable 
by Law. | | 

There is not a fingle Word in the Caſe to ſhew that the Court 
thought the Penalty was or.could be given to the Chamberlain. 

The Words in my Lord Cobe import the contrary. He fays, 
the Appointment of their Chamberlain to bring the Action was 
good; but he does not ſay, that giving the Penalty to him 
would be good. 

Nay, in Fact, in that Caſe the Penalty was not given to the 
Chamberlain, nor ſo much as directed to be paid to him; the 
Words of the Bye-law in that Caſe were, that © if any Perſon 


« within the City put any broad Cloth to Sale before it had 
* been ſearched, he ſhall forfeit for every Cloth fix Shillings 


and eight Pence, which, according to the Caſe of The At- 
torney General v. Wood, muſt be a Forfeiture to the City. 


And it is an Abſurdity to ſay, that the Penalty, before it is 


recovered, 1. e. whilſt it remains a CH in Action, and conſe- 
quently is not transferrable, ſhall be conſtrued to be given to 


the Chamberlain, and that, as ſoon as it is recovered, it ſhall 


belong to the City. Yet it is certain the Chamberlain has no 


Right to it after it is recovered. 


By the Bye-law 11 An. Reg. after Recovery and Receipt. 
thereof, a Moiety is given to the Hoſpital, and a Moiety to the 


common Informer, to him who ſhall firſt give Information 
| and 


in the Corporation, and is the ſame as Theſaurarius, and he 
recovers for the Benefit of the Corporation, and the Court will 
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and proſecute Suit in the Name of the Chamberlain for Neo- 


very of the ſame, 
By the Bye-law 1605, one Third is given to the Hoſpital, 


one Third to the common Informer, the remaining Third is not 


diſpoſed of, and therefore belongs to the City. 
However, on both the Bye- laws, the Recovery is for the Uſe 


of the City, and it is not till after Recovery and Receipt there- 
of that any other Perſon is intereſted in it; and according to 
Bodwich v. Fennel it muſt be ſo; for before Recovery it is a 


Choſe in Action, and not aſſignable. 

If then the Recovery i is for the Uſe of the City, the City x are 
the Parties intereſted, and they are not without Remedy. 

They may bring an Action upon the Cuſtom. City of London v. 


Watſon, E. 8 Geo. 2. And that is ſufficient to intitle the Defen- 


dant to his Privilege. For in all Caſes where the Court can do 
Juſtice, where the Party is not without Remedy, Privilege exiſts. 
It is not neceſſary that the Party ſhould have juſt the ſame 
Remedy in this Court as in the Court below; like the Caſe of a 
Concęſſit ſolvere, or of Covenant on a Bill without Seal. Both are 


founded on C uſtom, yet they do not take away Privilege, becauſe 


this Court can give an adequate Remedy, though not the ſame. 

There is no Caſe where the Proceſs of this Court, and that 
of the Court below, is juſt the ſame; but that does not prevent 
the Attorney from being intitled to his Privilege. 


So here, in the City, if the Party intereſted can have a Remedy 
by an Action upon the Cuſtom, it is ſufficient to intitle the At- 


torney to his Privilege. It was ſaid, that the City being able 
to bring an Action upon the Cuſtom was nothing to the preſent 


Plaintiff the Chamberlain, ſuppoſing him to have a Right, and 
e 8 to 
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to be intereſted ; I wimit it is but conſidering him as the of. 
ficer of Debt ſuing for the Corporation: As he was conſidered 
by Lord Coke, it is an Anſwer. For, if the City is to be con- 
fidered as the Party intereſted, and not the Chamberlain, then, 
if the City are not without Remedy, the Attorney will be in- 
titled to his Privilege. 

Now the City may certainly beisg an Action upon the Cuſ- 
tom: Nay, I ſubmit it, that they might bring an Action of 
Debt upon the Bye- law for the Penalty. 

If it was not for the Clauſe directing the Action to be brought 
in the Name of the Chamberlain in the City kn it would 
be quite clear they might. 

It is to be ſeen therefore what Alteration is made by that 
Clauſe. The Clauſe is, that the Forfeitu es ſhall be recovered 
by Action of Debt in the Name of the Chamberlain, in the 
Court to be holden in the Chamber of the Gui/dball of the . 


before the Lord Mayor and Aldermen. 
The plain Reaſon for adding that Clauſe was not with any 


Intention to take away the Juriſdiction of this Court, but in or- 
der to give a Juriſdiction to their own Courts, which they other- 
wiſe would not have. 

It was to enable themſelves to recover the Penglty in their 
own Courts, and not to preclude themſelves from bringing the 
Action in this Court. And it was going a great Way to let this 
Artifice of theirs, to acquire a Juriſdiction, prevail as far as it has. | 

No Man can be Judge ia his own Caule, 8 H. 6. 19. B. the 
Vice-chamberlain of Oxford's Caſe. Nay, even an Act of Par- 
liament directing it would be void per Holt Chief Juſtice in the 
Caſe of The City of London v. Wed. 12 Mod. 205 NaN. 

2- 


The 


v—— - — 


TT 2 1 


The City Motetbre could not ſue for this Penalty in their —_— 


Courts in their own Name, therefore they order it to be _ 
for in the Name of their Chamberlain. 


And this has been allowed. At firſt, . out of the Seit 


Complaiſance that was in thoſe Days always ſhewed- to the City 
of London; and it is a little remarkable, that no Reaſon is given 
for it either in the Chamberlain's Caſe or Waggoner's. 


However, it is now eſtabliſhed by Precedents, and I will not 
pretend to diſpute it. 


But the City is not content; this have been PORE to arro- | 
gate to themſelves a Juriſdiction to which they were no ways 


intitled ; they now infiſt upon a Right to take away the Juriſ- 


dition, nay, even to take away the Privilege of . this Court. 


But I hope they will not prevail. 
We have endeavoured to prove that this Privilege cannot be 


taken away by Cuſtom, that it cannot be taken away by Char- 


ter, and conſequently that it cannot be taken away by any Bye- 
law. And I hope we have proved it. | 

But if we have failed, this Bye-law however has not taken 
this Privilege away ; for the moſt it has done is to annex a new) 
Penalty to an old Offence; and there are no excluſive or negative 
Words. The City of London ſtill remains the only Parties in- 


tereſted, and they are certainly not without Remedy; and con- 


ſequently the Defendant is, at all e, in this Caſe, intitled 
to Privilege. : 


MVSEVM 
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